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[1] This is  an app l icat ion in wh ich  the appl icant  seeks the fo llowing re l ief:  
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“1. That  the co -ownersh ip in  the  immovable property  known as 

ERF 5[…] Goodwood, Cape Town, more commonly known as 7 […] 

N[…] Street,  Goodwood,  Cape Town,  Western Cape,  should  be 

te rminated as set  out  hereunder; ”  

 

[2] The remaining rel ief  sought by the appl icant in respect of the manner o f 

d isposa l o f the  property is  not  re levant to this judgment  and I do  not  deal  

therewith , save to record tha t the app l icant a lso seeks an order tha t the f i rs t 

respondent is ordered to pay the costs of th is app licat ion on an atto rney -c l ient  

sca le in the event that  she opposes the re l ief sought .  

 

[3] The app l icant descr ibes h imse lf  as a major male  Project  Manager 

currently res id ing at S […] L[…] Z[…] , 1[…] J[…] St reet , Goodwood, Cape 

Town, Western Cape.  

 

[4] The f i rs t respondent  is K[…] M[…] ,  descr ibed as an adu l t  female Sen ior 

Pro ject Admin ist ra tor in the employ of the City of Cape Town , current ly 

res id ing at 7 […]  N[…] St reet , Goodwood, Western  Cape.  
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[5] The second respondent is the Standard Bank o f South  Afr ica L imi ted, 

the  ho lder of a  mortgage bond in  respect o f the property.   I t  took no part in 

these proceed ings.  

 

[6] The app licat ion is brought under the actio communi d ividundo  to 

te rminate the jo int ownership  of the property and to have the court o rder the 

method of d isposa l of same.  

 

[7] In  the founding aff idav it ,  bes ide the a l legat ions about  the jo int 

ownersh ip  of  the property,  the  app l icant ’s  desire to  te rminate  such ownersh ip, 

and the unsuccessful  attempts made to  obtain  the  f irst  respondent ’s  consent 

there to, the on ly a l legat ions made in  relat ion  to the re lat ionsh ip between the 

part ies is  the fol lowing:  

 

“9. The respondent  [ i.e . the f i rst  respondent ] and I  were  married on 

21 Apr il  2001 in accordance with Shar iah Islamic Law and on 

5 November 2018, we decided to terminate  the marr iage in  accordance 

wi th Shar iah Is lamic Law.  

 

10. On 10 Apr i l 2007 and dur ing our marriage we jo int ly  purchased the 

immovable property and did  so with the ass istance of  a home loan 

granted by Standard  Bank L imited.”  
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[8] In  fa i rness to  the appl icant I  should  po int  out that the founding aff idav it  

a lso  conta ins the fol lowing averments in  re lat ion  to  a request  fo r  the  app l icant 

to  the f irst  respondent tha t she purchase h is ha lf  share o f the property:  

 

“16. On 03 November 2021 the f i rs t respondent rep l ied to my request  

and stated that  she does not  consent  to  my request  and fur ther that I  

wou ld have to approach a court fo r an  order te rminat ing  the  jo in t 

ownersh ip.   I  a ttach here to a  copy o f the  aforement ioned response by 

the  f i rs t respondent,  marked as Annexure ‘BK4’.” 

 

[9] Although the content  of  annexure  BK4 was not  specif ica l ly  d rawn to  the  

court ’s a ttent ion in the found ing a ff idavi t ,  a perusa l of same indicates tha t i t  is 

a lette r o r email da ted 3 November 2021 f rom the f i rst respondent to the  

app l icant in wh ich  the fol lowing is  s tated:  

 

“As we are co -owners, I  wi l l  need to consent to  the sale  of the house, 

a lte rnative ly  a court wil l  need to order that  the  house be so ld.   I  do not 

g ive  consent to  se l l the  house.  My reasons are  mostly  not  to  destab i l ise 

the ch i ldren any fur ther by having to f ind new accommodat ion, moving 

them away from the ir home,  the ir comfort  and safe space and also as a  

sale wi l l mean accommodat ion be low what they are current ly 
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accustomed to and mean sett l ing in a complete ly d i f fe rent a rea.  Th is 

wi l l  fu rther destab i l ise them.”  

 

[10] As is  apparent from what I  have sa id  above,  nowhere in the found ing 

a ff idav it  does the appl icant re fer to  the fact that  he and the f i rst respondent  

have ch i ld ren born f rom the ir marr iage, or tha t the chi ld ren are resid ing a t the 

property.  

 

[11] In the answering aff idav it  these facts are however p laced before the  

court.   In th is regard  the answering aff idavi t  s tates the  fo l lowing:  

 

“7. Pursuant to our d ivorce, myse lf and the Appl icant concluded a 

d ivorce set t lement agreement  dated 14 September 2018.   In te rms 

of this d ivorce agreement, which agreement was endorsed by the 

of f ices of  the  Family  Advocate , the Appl icant  agreed to tender a 

to ta l o f R20 055.00  towards the maintenance and upkeep of  our 

chi ld ren.   Annexed hereto  marked “KM2”  is  the endorsed 

agreement .  

 

8. Further, in  te rms o f the agreement , the part ies agreed that the  

immovable  property  wi l l  remain  equa l ly  co -owned.   The agreement  
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goes further to state  how the property wil l  be  inheri ted by our 

chi ld ren in  the event  of our death .  

 

9. I  submit that th is g ives credence to  the fact tha t at  the t ime o f 

agreement , the  part ies were ad idem regard ing the fo l lowing 

factors:  

 

 9.1 I  wou ld  be res id ing  in  the property  with  our 4  ch i ld ren.  

 9.2 Given that we have 4 chi ld ren,  a l l of  whom were a ttend ing 

schoo l  in  the area it  was in the best  interest of  our ch ild ren 

to  remain in their home. At p resent, three o f our ch i ld ren are  

s t i l l  attending schoo ls in the  area.  One ch i ld has atta ined 

majori ty.  

 9.3 The part ies intended to maintain  stabi l i ty fo r the  ch i ld ren.  

 9.4 The App licant  was a lways wel l  aware that  I  would not be  

ab le  to  f inancia l ly  af fo rd a l ternat ive  accommodat ion,  tha t is 

s t i l l  the case.  

 9.5 The part ies agreed that the status quo in te rms o f paying the 

bond repayment  fo r  the  bond and loans wou ld  remain  in 

p lace in order to  ensure  tha t bo th part ies were cont r ibut ing  

towards the jo int  property  and keeping a roof over the heads 

our ch ild ren (s ic) .  
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10. I  submit  that  the  agreement in  p lace is b ind ing on the  part ies and 

st i l l  very much remains a  cont ract be tween the part ies.   I t  is  c lear 

tha t  a te rmination  o f the  agreement  between the part ies wi l l cause 

severe pre jud ice to  me and to our ch ild ren.”  

 

[12] Annexure KM1 to the answering aff idavi t  is a  Divorce Cert i f icate  (No. 

10283) issued by the  Muslim Jud icia l  Counci l  of  South  Af r ica  and s igned by 

the  Head of Department of  i ts Socia l Development Department .  I t  is dated 

5 November  2018. 

 

[13] The a forement ioned annexure  KM2 to  the  answering aff idav it  comprises 

a  covering  sheet  dated 14 February 2022 f rom the Fami ly Advocate  in respect 

of p roceed ings between the part ies, init iated by the f i rst respondent, under 

case  number 1591/2022, in  th is  Court .   At tached there to is  the  divorce 

sett lement  agreement between the part ies.  

 

[14] This agreement, in re levant part,  states or records the fol lowing:  

 

14.1. The part ies were  marr ied  according to  Muslim Rites on 

21  Apr i l  2001 and the marriage was disso lved by order of  the  

Musl im Jud ic ia l Counci l on 5 Ju ly 2018 and became f inal on 16 

September 2018.  
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14.2. I t  is agreed that custody of the four ch i ldren, who it  is recorded are  

the  bio log ical ch i ldren of the part ies, wi l l  be granted to the f i rst  

respondent “who wi l l res ide wi th the ch ild ren at 7 […] N[…] St reet ,  

Goodwood, 7460 ( the Residence)” .  

 

14.3. App l icant wi l l  contr ibu te an amount of R6  000,00 per month toward 

the  bond in  respect o f the  property.  

 

14.4. F i rst  respondent  wou ld  cont ribute  an amount  of  R3  900,00 per 

month  in respect of  the  bond and a housing loan ,  and R3 800,00 

per month in respect  of u t i l i t ies due to the City of  Cape Town.  

 

14.5. The property  wi l l  remain equal ly co -owned by the  app l icant and the 

f i rs t respondent.  Any spouse or offspr ing resu lt ing from a new 

marriage, cannot inheri t  any port ion of the property.  In the event of  

e ither par ty ’s  death,  the 50% of the deceased ’s port ion wil l go  

s t raight to the  ch i ld ren resul t ing f rom the part ies ’ marr iage.  

 

[15] The agreement  was signed by the  part ies on 14 September 2018.  
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[16] When th is  matter  was ca lled before me on 9 November 2023,  I  d rew the 

part ies'  at tent ion to the judgment of the Supreme Court of  Appea l in Municipal  

Employees’ Pension Fund and Others v  Chr isa l  Investments (Pty)  Ltd  and 

Others1.   Neither party had addressed the judgment in their heads of a rgument 

and I  di rected  them to do so.   The matter  s tood down for th is  purpose and 

came before me again on 21 November 2023 af te r the part ies had f i led  

add it iona l heads o f a rgument  in l ine wi th the  Court ’s di rect ion . 

 

[17] The Munic ipa l Employees’ case concerned a complex series of  

agreements between one party  (Adamax) and the Munic ipa l Employees’ 

Pension Fund (MEPF)  in re lat ion to a shopp ing cent re .  The cr isp quest ion  fo r 

determinat ion by the Court was whether Adamax  was ent it led, in te rms of  the 

act io communi d iv idundo,  to demand the sale of the under ly ing propert ies tha t 

were the  sub ject  o f the  agreements. 2 

 

[18] I t  was in  th is  context  that  the  Court  invoked the d ist inct ion between free 

and bound ownersh ip , a  concept  that  ha d not  un ti l  then received def in it ive 

t rea tment in our law.  With reference to what is  often  descr ibed as the locus 

c lass icus  in  re la t ion  to the  actio ,  viz  Robson v Theron ,3 the  Court re ferred to 

the  d ictum f rom that case to the fo l lowing e ffect:  

 

 
1 2022 (1) SA 137 (SCA) 
2 At para 2 
3 1978 (1) SA 841 (A) 
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“No co-owner is normal ly obl iged to  remain a  co -owner against  his wi l l . ”  

(Emphasis in Munic ipa l Employees’ )4 

 

[19] The Court  then went on to say the  fol lowing,  wh ich I consider to  be  the 

rat io decidend i  of the  judgment : 

 

“ [45 ] Accord ing ly,  [Robson]  casts  no l ight  on how to  determine whether 

co-ownership is f ree or bound.  The case is not author ity fo r the  

genera l proposit ion  that  no  co -owner may be compel led to remain 

a co-owner aga inst their wil l .   That ignores the context and the 

care fu l qua l if ica t ion tha t th is  is ‘normally’ the posit ion.  Bound co -

ownersh ip is prec ise ly the case where a co -owner is obl iged to 

remain such against  the ir wi l l ,  un less and unt i l  the  t ie that creates 

the  bound co -ownersh ip has been severed.”  

 

[46 ] In  summary there fore, I  conclude, in  accordance wi th the 

author i t ies discussed above, that the d ist inct ion between f ree and 

bound co -ownersh ip is  that  in  the  fo rmer the  co -ownership  is  the 

sole lega l re lat ionship between the co -owners, wh i le in the latte r  

there  is a  separa te and dist inct lega l re lat ionsh ip between them of 

wh ich the co -ownersh ip is  but  one consequence.   Co -ownersh ip is  

not  the pr imary or so le purpose of the ir re lat ionsh ip , wh ich is 

 
4 At para 43 quoting Robson at 856 H to 857 A 
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governed by ru les imposed by law, includ ing statu te, o r 

determined by the  part ies themselves by way of  b ind ing 

agreements.  The re la t ionsh ip is ext r insic  to the co -ownership , but  

is  not requ ired to be except iona l.   In  other words it  requires no 

specia l fea ture fo r the co -ownersh ip consequent ia l upon the 

re lat ionship to qua l ify as bound co -ownersh ip.  Whether it  is  

depends upon the te rms upon which the re la t ionsh ip was 

const i tuted.  The mere fact that co -owners decide to explo i t  the ir  

co-ownership commerc ia l ly  wi l l  not  of itse lf  const itute  the  co-

ownersh ip  as bound co -ownersh ip.   That  wil l  depend upon the 

nature  and terms of  the  commerc ia l agreement between the 

part ies and matters such as the  prov is ion made for its te rminat ion.  

 

[47 ] There is  no c losed l ist  of instances of  bound co -ownersh ip .  I f  the 

re lat ionship  g ives rise  to  bound co -ownership  the co -ownersh ip 

wi l l  endure  fo r  so  long as the  primary ext r ins ic re lat ionsh ip 

endures.   Once it  is  te rminated then,  as in  Menzies and Robson v 

Theron,  i t  wil l  become f ree co -ownersh ip and be capable  of  be ing 

te rminated under the act ion.   I  consider the facts of this case in 

accordance with those pr inc iples.”  

 

[20] Thereafter, and upon a  considera t ion o f the  facts in  l ine with  the 

pr inc ip les identi f ied, the Supreme Court  o f Appeal concluded that the 
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re lat ionship between the part ies d id indeed lead to a si tuat ion of bound co -

ownersh ip and that the actio  was accord ing ly  not ava i lab le.  

 

[21] The app l icant in this mat ter,  who was represented by Mr Titus, accepted,  

as he had to,  the  author i ty  of  Munic ipa l  Employees ’ but  sought  to  d ist ingu ish  it  

on the basis that, in the instant case,  the pr imary ext r ins ic re lat ionsh ip  

between the part ies had been severed by the d ivorce order.  

 

[22] I  am unab le to agree.  

 

[23] In  Martrade Sh ipp ing and Transport GmbH United  Enterpr ises 

Corporat ion and MV ‘Un ity ’ 5 the Supreme Court o f Appeal  resta ted the correct 

approach to the const ruct ion of a court o rder, emphas ising  that the process 

was the same as wi th other documents:  

 

“ [2 ] The princ iples which app ly to the interpreta t ion of court orders are 

we ll -estab l ished.  Tro l l ip JA observed in Fi restone South Af r ica  

(Pty) Ltd v Genti ruco AG that the same pr inc ip les apply as app l ied 

to  const ru ing documents.  Thus,  

 

 
5 [2020] ZASCA 120 (2 October 2020)  
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 ‘ . . (T)he court ’s intention is to be ascertained from the language of  

the  judgment  or o rder as const rued accord ing to the usua l,  we l l -

known ru les… Thus, as in the case of  a document, the judgment 

or order and the court ’s reasons for  g iving i t  must be read as a 

who le to  ascerta in its intention. ’  

 

[3 ] The start ing  po int,  is was he ld  in  Fin ishing Touch 163 (Pty)  Ltd  v  

BHP Bi l l i ton Energy Coa l South Af r ica L imi ted and others, is to  

determine the mani fest purpose of the order.   Th is was endorsed 

by the  Consti tut iona l Court  in Eke v Parsons.   Th is  court,  in  Nata l 

Join t Munic ipa l Pension Fund v Endumeni Munic ipa l ity,  described 

the process of interpretat ion as involv ing a un ita ry exercise of 

consider ing language, context and purpose.  I t  is an ob ject ive 

exerc ise where, in the face o f ambigu ity, a sensib le meaning is to 

be preferred to  one which undermines the  purpose of  the 

document or order.”  (Footnotes omit ted) 

 

[24] I  wi l l  conside r the ‘divorce order ’ in l ine wi th the above pr inc ip les.  In so 

do ing, I  bear in mind that the ‘o rder ’ is not one issued by a court o f law, but 

instead by the Musl im Judic ial  Council .   I  am, however, of  the view that this 

makes no mater ial  d iffe rence to the  manner in  wh ich one must  approach the 

const ruct ion o f the document, and its  u lt imate  in terpretat ion.  
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[25] In  th is  regard and with  reference to  the ext racts f rom the ‘o rder ’ ,  o r 

agreement , the  fo l lowing emerges:  

 

25.1. I t  was agreed between the part ies a t  the  t ime of  the  d ivorce tha t 

custody of the ch i ld ren wou ld be granted to the f irst respondent , 

and that  she wou ld  res ide with the chi ld ren at the property.  

 

25.2. The agreement made prov is ion fo r each party to cont ribute in  

specif ied amounts to the payments in respect o f the  property.  

 

25.3. Under the head ing ‘PROPERTY’ i t  is  stated that  the property  wi l l  

be dist r ibuted as fo llows:  

 

25.3.1.  The property wil l  remain equal ly co -owned by the part ies;  

 

25.3.2.  No spouse or offspr ing resul t ing f rom a new marr iage cou ld 

inher it  any port ion  of  the  property,  and in  the  event  of  e ither 

party ’s death, h is or her share wou ld be inher ited by the 

chi ld ren.  
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[26] Taken as whole, I  am of  the view that the  mani fest in tent ion of the 

part ies to be ascerta ined f rom the document as a who le , and considering i ts  

language, context and apparent purpose, is as fo l lows:  

 

26.1. The part ies wou ld remain as co -owners of  the property.  

 

26.2. Such co-ownersh ip wou ld  subsist ,  at  least ,  unt i l the part ies no 

longer had a lega l ob l igat ion  to prov ide accommodat ion fo r the  

chi ld ren,  o r the  last  of them to  require  such accommodat ion.  

 

[27] In  my v iew,  a construct ion  of the agreement , such as that  contended for 

by Mr Titus,  that , notwi thstanding its  te rms,  the  app l icant was ent it led  to 

invoke the act io  here in  order to se l l the property, on the  basis tha t he no 

longer wished to , o r cou ld a ffo rd to, remain a  co -owner, wou ld be destruct ive 

of the very purpose o f the agreement , wh ich was to prov ide a safe and stab le  

environment fo r the ch ild ren.  

 

[28] I  need to dea l with two content ions by Mr Titus.  
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[29] The f irst is that my const ruct ion wou ld fo rce the app l icant to remain a  

co-owner in perpetui ty,  wh ich he submitted  wou ld be un lawfu l.   He did  so on 

the  author ity of  Robson.  

 

[30] I  d isagree tha t my construct ion  requ ires the  part ies to remain co -owners 

in perpetu ity.   As I  have indicated above, a  reasonable  const ruct ion o f the 

agreement  is  tha t the part ies are requ ired to remain  co -owners whi le  the  

chi ld ren are in need of , and lega l ly en t it led to, accommodat ion being prov ided 

by their  parents.   Whi le  the  te rmination  date  of  such need,  and hence 

ob l igat ion,  may be lengthy and uncerta in (as to  when i t  wi l l  come to an end ), it  

is  not perpetua l.  

 

[31] Mr Ti tus ’ second and pr inc ipal content ion was that, wh ile the part ies '  co -

ownersh ip  of  the  property  might have been a bound one, the pr inc ipa l  extr insic 

re lat ionship  between them, viz the  marr iage,  came to  an end in  2018,  

whereupon the co-ownership became a free one,  ent it l ing the  app licant  to 

invoke the act io.  I  d isagree.  

 

[32] In  my view, the  princ ipa l extr ins ic re lat ionship between the part ies, as 

evidenced by the agreement, was not th eir mar ita l re la t ionsh ip, bu t 

commenced at the end thereof , with the conclus ion o f the d ivorce agreement.   

That brought in to ex istence a new relat ionship between them, no longer 

regu lated by Shar iah  law, but now regulated by the agreement  which  they had 
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f ree ly entered into and which was to regu late , not the ir marr iage, but the  

consequences thereof, post -d ivorce. 

 

[33] As I have a l ready found, the primary purpose of  the d ivorce agreement, 

insofar as the property  was concerned, was c lear ly a imed  a t p rov id ing a sa fe 

and stab le environment fo r the chi ldren.  The part ies, to the ir  cred it ,  

recognised th is  and thus inc luded the te rms that  I  have d iscussed above in 

the ir d ivorce agreement.   

 

[34] The part ies clear ly in tended the ir re lat ionship post the d ivorce to be 

regu lated by the  divorce agreement.   The fact that such was in tended to be a 

long-term arrangement is evidenced by the prov isions re lat ing to the 

d is tr ibu t ion o f the property,  in part icu lar upon the death o f one or the  other of  

the  part ies.  

 

[35] Accord ing ly,  in  my v iew, wh i le the co -ownership  of the property pr io r to 

the d ivorce was a lso a bound one, in accordance with the Shar iah ru les o f the 

marriage between them, it  remains so af te r the d ivorce,  but is now regu la ted 

not  by the ru les of Shar iah but by the te rms of  the agreement.  Th is  

conclus ion is, in my v iew, on al l fours wi th the pr inciples, and the app licat ion 

thereof, in  the Munic ipa l Employees ’ case. 
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[36] For the  aforesa id reasons, I  f ind  tha t the  co -ownership between the 

part ies of the property post the d ivorce is  one of  bound ownersh ip and the 

act io is accordingly not avai lab le to the app l icant wh i le the part ies ’ p r imary 

ext rins ic  rela t ionsh ip subsists , as regu lated by the d ivorce agreement.  

 

[37] One f ina l argument by Mr Ti tus was that  my const ruct ion o f the 

agreement le ft  the app licant  with  no remedy to put an end  to the agreement.   I  

d isagree.  I f  the app l icant fe lt  tha t the agreement stood to be interpreted on 

the  basis contended for by h im, i t  was open to h im to seek a  declara t ory order 

f rom the court in  that  regard.  He cou ld also,  in  my v iew,  have brought an 

app l ica t ion, ak in to that in the case o f a d ivorce order granted by a court ,  to 

vary same on the basis o f changed c i rcumstances.   He is thus not le ft  without 

a remedy.  

 

Conclusion 

 

[38] For a l l of  the  aforesaid  reasons, the app l icat ion  must fa il .   As regards 

costs, the app l icant in it ia l ly sought costs aga inst the f i rst respondent  on an 

at to rney-cl ien t basis .  He wise ly d id not persist with such c la im.  Ms Essa, 

who appeared for the f i rst respondent , did not ask fo r a pun it ive costs order.  

In  my v iew, costs shou ld fo llow the event.  
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[39] I  accordingly make the fo l lowing order:  

 

[1] The app l ica t ion is dismissed.  

 

[2] The app l icant is  o rdered to  pay the f i rst respondent ’s costs.  
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