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I>A V IS,I

I I I In troduction

'I his is the judgment in an application brought by a media house and others,

challenging th» constitutional validity ot' the statutory prohibition ol the

disclosure ol a t axpayer's tax in formation held by t he South A l ' tican

Revenue Services (SARS), in circumstances v here such disclosure would

reveal evidence ol "a .lr>bs(<r>ztial c<»z(ral en(ion <>f the lug" and would be

in th» public interest.

(2J Par t i»s



2. I Th e applicants are Arena Holdings (Pty) Ltd t/a l=inancial Mail (Financial

Mail), the A m abhungane Centre l o r I n vestigative Journalism N P C

(Amabhungane) and a Mr Warren Thompson, who is an employee of the

Financial Mail.

.2 The respondents are SARS, the t'ormer president of South Af'rica, Mr

Zuma, the Minister of Justice and Conectional Services (th» Minister of'

Justice), the M in ister of ' Finance and the In formation Regulator ( the

Regulator).

2.3 On l y SARS and the two ministers opposed the application. The Regulator

has delivered a notice to abide and neither the Regulator nor Mr Zuma took

part in the hearing ot the application.

[3] Issues to be determined

In addition to issues of /ocirs standi, misjoinder and the appropriateness ol

the constitutional challenge at this stage, all issues which v'crc raised by

the Minster of Justice but not pursued vvith much vigour, tlie parties have,

in their joint practice note., identified the follov,ing substantial issues which

require adiudication:

3.1 W he ther the impugned prohibition ol'disclosure limits the rights of';iccess

lo information provided I' or in section 32 of' the Constitution and /or the

r ight to f reedom o f expression provided lo r i n section 16(1) o f t he

Constitution.

3.2 l f ' th c p r o h i b i t i u t t I i tn i ts c i t l tc r o r bo th o i ' t hc at 'orcsaid r i g h ts, tvhet l tcr such

limitation is justifiable in terms ol section 36 of the Constitution.



3.3 Sh ould the limitation(s) not be justiftable, whether the relief sought by the

applicants ot' a "reading-in' into the Tax Administration Act 28 of'2011

(the 'I'AA) o f an additional sub-section (6A) into section 69(2) which

provides that -wf>e>.» ac»ex» has I>»en<».ant»>I for rI>» disclox»>c of >I>»

inf<»>na>ion in >e> ms of' >I>» P>'o>notion o f Access >o Info»na>ion Ac>

(PAIA)" and the "reading-in" of' a conesponding excepf.ion into section

34( I ) of the Promotion of Access to Information Act, 2 of 2000 (PAIA),

are competent.

3.4 W he ther SARS' contention that the provisions of the TAA strike a law f'ul

balance betv:een the right to privacy and the ri bahts to access to inf'ormation

and freedom ol'speech claimed by the media, is correct.

3.3 La s t ly, the Minister of Finance claims that the applicants have not made

out a case I'or the substitution of'this Court's decision for that of'SARS.

14] Thc relevant statutor I ' ramework

4.1 Se c t ion 25(2) of the TAA obliges a taxpayer to submit "full and true" tax

returns while Section 234(d) provides that anyone v ho I'ails to do so,

cola>nits a crh111nal oflence,

4.2 Se c t ions 200 to 205 ol'the TAA make provision that SARS and taxpayers

may agree to compromise a taxpayer's tax debts. but such compromise is

dependent on I'ull and true disclosure of all th«material I'acts.

4.3 Se c t ions 227 to 231 ol the 'I AA provide for taxpayers to mal e voluntary

d isclosures o f t f>eir ow n >la>lsgl casions, w h ich v o h >ntary d i sc losures al lov '

SARS to compromise such a taxpayer"s exposure to civi l and criminal

liability. I his is, again, dependent on I'ull and true disclosure of' >naterial

in I'ormation.



4.4 I n addition to the abovementioned disclosure obligations ol'a taxpayer, the

TAA creates v'ide-ranging investigative and inlormation-gathering powers

for SARS such as those contained in section 45 (the power ol inspection),

sections 46 to 49 (the power to subpoena), sections 50 to 58 (the power ol

interrogation) and sections 59 to 66 (the power ol search and seizure).

4.5 ' I he TAA, i n section 69(1) thereol; imposes an obligation on SA RS

ollzcials to /z zesez've the sect'ez'v of' talcparel'izzf/zzzzzatiozz" and prohibits

the olhcials from disclosing taxpayer intormation to a person who is not a

SARS otlzcial.

4.6 'T«lrp«3erinfoz'zzzativn" would include inl'ormation submitted to SARS il1

the prescribed IT I doc ument by a t axpayer relating to h i s income

received, deductions, tax credits, investment income, lbreign income,

income from trusts, capital gains, rental income, pension I'und-, provident

fund- and retirement annuity contributions and/or pay-outs.

4.7 M ov ing away (rom the TAA, Section 3'2 of the Constitution provides as

I'ollov s:

"z/ c<. exs l» info> z nati ol z

l // Fvez z one /zus t/z» z i g~/zt of «cces» lv ­

(«/ zzzzz izzf/zz zzzution /ze/c/ /z3 t/ze Stole azzz/

(b)zllzr izzfbz zzzatz'zzzz 1/zut is /ze/</ /zv zlzz»i/zez' /Pez'xzzzz czzzz/ t/z«l lx

l ez/zziz e</ fzzz exez'cise vl' pz.vtcz. ti <»z of «zzl' l/4</zts".

4.8 Since the enactment ol' PAIA however, which is the national legislation

contemplated in Section 32(2) of the Constitution to give ell'ect to the

section 32( I ) rights, a person can generally not rely on section 3 ( I )



directly to obtain access to information, but must rely on the provisions ol'

PAIA. T he exception hereto, is that the right contained in section 32(1)

can be relied on directly when the constitutional validity of'PAIA itsell' I'or

tailing to guarantee or enable the exercise ol the r ight o l ' access to

information is questioned.

4.9 S ection 11( I ) ol PAIA provides that access must be given by a public body

(such as SARS) to a record held by such a body (i.e. information must be

disclosed) to a ' r equester'" when such a requester has complied wi th

PAIA's procedural requirements. As request may only be reluscd when a

ground I' or re('usal ol' such access (disclosure) exists as provided for in

Chapter 4 ol' Part 2 ol' PAIA. Th is M ill I'or instance be v'hen disclosure

"<.o>dd >'«.'>s»n<>hit he evpect<.<l >o e»<li»>pe>" the sal'ety oi' an individual.

where it would impair the security ol'any system lor protecting the publi«.

or where the information relates to crime investigation methods or the

security or inten1ational relations ot the country.

4.10 The relevant provisions in aforementioned Chapter 4 ol PAIA relied on by

SARS in this matter are sections 34(1) and 35(1).

4.11 Section 34(1) oi PAIA provides that access to a record mav b» rel'used il'

the record requested contains conltdential information ol anothel' pal ty and

access to the record would involve th» '>«n e<>s>»whl» Jis«k>x»>.e" ot such

con(>dential inlormation.

4.12 Section 35( I ) ol ' PAIA g oes I'urther and provides that disclosure ol

informtuion o b tained o r h » l d by SA R S fo r t h c pu r pose o i ' e n io rc ing

legislation concerning the collection oi'revenue (such as the TAA) must be

rei'used ii ' that ini'ormation relates to a person other than the requester.



-'1.13 Once relusal ol access to a record (disclosure) has been conveved to a

requester, an internal appeal against such relusal may be lodged in terms

of section 74 ol PAIA.

4.14 Should such an internal appeal be unsuccessful, the requester may apply in

terms ot section 78(2)(a) ol PAIA to a court 1'or "appropriate relict'.

4.15 Section 46 ol'PAIA is rel'erred to as the "public interest override" section.

The provisions contained in this section are at the hub of the present dispute

and the section provides as 1'ollows:

'46 Mc>nc/ato> v C>se/oslo'c.' uz /zl>/z/>c' l>ztc>'e»t>

De»/zi te an>' >>the> p> ovi»ion of thi» e/zc>pte>, the i>zfo».z>at( o>z ufj'ic er

of'a pz>b/i» boc/3 mu»t / >ant a rec/uest for aeees» to a > ec:o>c/ of' tbe

boch ... if' ­

(a/ t/zc'. Cise/oszu'e of the > eeo> C zvou/d > evea/ evic/ence of' ­

(i / a su/ z»tc>ntic>/ c'ont>ove>ztion o/; or fai /u>e tc> eo>np/v

n'>t/z tlzc'. /azv.' 0>'

(ii / an i nzmi >tent cmc/ se> i>>us pu b/ i» sc>fc. tz o>

envirc>nmenta/ >is/c.; a>zc/

(b) t/ze pub/ie i ate> est in t /ze c/i»c /osu>ze c>f' >/ze > eeo> c/ c /ecu /3

oz>tzveit(/zs tb» ba>'m contemp/atec/ i>z t/ze p>ovisio>z i>z

c/c>est>o>z

4.16 B y way o l incorporation, section 46 rel'ers to 111any instances where the

public interest override provision t inds application, such as access Lo

commercial i n lormation ( section 3 6) , p o l ice doclcets (scction 3 9 ) ,

economic interests and commercial activities ol'public bodies (section 42)

and operations ol public bodies (section 44). A ccess to the information



held by SARS as contemplated in Section 35 o l PAIA r e l'erred to in

paragraph 4.12 above is not one of those categories referred to in section

46 and the ' public interest override" therefore does not apply to t he

prescribed prohibition of disclosure ot'"certain records" held b> SARS.

4.17 I n a nutshell„ the statutory framework providing Ior ' t axpayer secrecy"

contained in the 1AA, which is mirrored by provisions ol'I 'A IA, proi ides

that taxpayer inlormation disclosed to SARS„ may not be disclosed to

anyone, except in certain very narrowly described exceptions and generally

only as part ol' tax recovery proceedings and there is no "public interest

override" applicable to these non-disclosure provisions.

4.18 I n addition, the Constitution protects the rights ol' privacy in section 14

thereof, which provides as lollows: "Eveivone hos (hc <ig(i( o()n ivocv,

ii hi<.)i inc(n<(es the right no( (o ) iove — (a) . .. (( i) (he priv«c) o ( ( hei)

connnuni co(i ons i nf i i nge<( ... '.

4.19 1 he r ights relied on by I inancial Times, namely the right ot' access to

information provided Ior in PAIA is lurther sourced in the I'reedom ol the

press and the media and everyone's right to receive or impart inforination,

contained in the I'reedom ol expression provision contained in section 161 11

ol' the Constitution.

4. 0 l t is clear that there is an interplay or tension between the competing rights

ol taxpayer privacy and the rights of access to inlormation claimed by the

I'inancial Mail . B oth the rights of privacy and access to inl'ormation are

contained in the B i l l o l R ights in the Constitution.

-4."I W h ere two competing constitutional rights intersect, tlie exercise ol'one

r ight may result in a conesponding l imitation of the other. The Bil l o l '



Rights portion of the Constitution provides in section 36 thereol' that any

such limitation may only take place in terms ot'law ol general application

and only to the extent that it is reasonable and justitiable in an open and

democratic society based on human dignity, equality and I'reedom and then

only atter taking into account a number ol relevant factors.

4 .22 So I 'ar the Constitutional and statutory I 'ramework w i thin w h ich the

disputes must be adjudicated.

[5] The a l i c ant's case

5.1 A l t hough the relief c laimed by the applicants and the declarations ol

constitutional invalidity that they seek, potentially have implications ol

general application for all taxpayers„ the applicants' case v'as < eneratcd by

the requests for access to the IT 12 documents relating to Mr / orna I'or the

>cars that he v 'as president. T h e applicants relied on the averments

extracted Irom a book published in October 2017, titled The Pre»ident's

keepers. by Taleberg publishers. The author is an investigativ e journalist,

Jacques Pauw. 1 he averments relied on by thc applicants in their papers

regarding Mr Zuma's tax al'I'airs during his presidency are the lol lowing:

thai Mr 7uma did not submit tax returns at all Ior the l irst seven

years ol'hi» presidency;

that he owed mi l l ions ol' rand in tax for the I'ringe benefits he

received because ol' the so-called security upgrades to hi» IUkandla

residence;

that he received various 'donations' I'rom ill icit sources — alle«ed to

be tobacco»mugglers, Russian oligarchs and the Gupta I'ami ly:

that he had draw» a six-11gure 'salary' as an 'employee' of a Durban

»ccurity company Ior the f i rst I'ew months ol h is Presidency ( i t
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appears that he had subsequently paid the money back in response

to queries);

that Mr Zuma had appointed Mr Tom Moyane as the commissioner

ol SARS to undermine the institution's enlorcement capability and

to prevent it from prosecuting Mr Zuma for non-payment ol' taxes

and other l inancial malleasance, and f rom investigating people

linked to him; and

that it was not clear whether Mr Zuma was tax-compliant at t.he time

ot publication and that it was probable that SARS was not taking

steps to extract the tax he owed.

5.2 So m e o l t h e a l legations are conf irmed o r c o r roborated by p u b l ic

documents, such as the t indings of personal benefit derived I'rom the

upgrades to the Nkandla residence contained in the then Public Protector's

report entitled Se>.«rein Corn)i».i, evidence led at the Nugent commission

and the findings made regarding the undermining of SARS by a previous

commissioner, Mr Moyane and the evidence led at commission ol enquiry

into 'State Capture' chaired by DC I Zondo.

5.3 Ba sed on these alleg>ations, the applicants aver that "credible evidence"

exists that Mr Zuma v'as not tax-compliant while hc was president.

5.4 M r Z uma has not opposed the application, neither in general nor in respect

ot the reliel aimed at disclosure of his personal tax alTairs and has not

delivered any affidavit addressing the alorcsaid allegations inade regarding>

himsell and his tax-compliance.

5.5 In SA RS' opposing affidavits and in arguments presented on its behall by

Adv Trengove SC, i t p leaded "agnostic" to the tax at l'airs ol I o rmer



president Zuma. T h is must not be construed as either an admission or

denial ol' the allegations, but merely an extension of its obligations not to

disclose the tax affairs of any taxpayer in terms ol' section 69 of TAA and

in circumstances as the present.

5.6 The applicants argue that the tax cot11pliance ol a head ol state ol South

At'rica, in circumstances where accusations of non-compliance are in the

public domain. particularly without an> protest about theveracity thereol;
entitle them !o invoke their rights ol access to inlormation and, il' those

rights are statutorily l imited„ to challeng>c the constitutionality o l such

limitations.

[6J The crux of the matter

6. I It m ust immediately be obvious that there are two sets of'rights at issue in

this matter. 'I he I trst are those asserted by the applicants, namely the rights

ol'access to inl'ormation and I'recdom ol speech and the second, the ri hts

ol' privacy (and possibly also dignity) of' taxpayers. These can ri >htl'ully

be labelled 'competing" constitutional ri <>hts lor, in this case, the more one

set ol'rights is granted absolute protection, the more that saine protection

limits the other set ol'rights and vice-veixrc

6.2 I h ere is general consensus that the g>eneral limitation ol access to taxpayer

inl'ormation held bv SARS, imposed by a law of general application (the

1'AA), is justil)ted in an open and free democratic society. 1'he applicants

do not seel to do away with that rc >ime. 1heir case is rather that the

limitation imposed on their rights to publish matters which they say are in

the public interest regarding tax olfences by public Itgures should not be

absolutely inl'ringed upon (by a blanl et prohibition), but that there are less

restrictive tneans whereby their rig>hts can be in(ringed upon, in this case,



12

the application of the '"public interest override" provisions contained in

section 46 of PAIA.

6.3 On c e the balance of the competing rights are found to be t i lted in the

applicants' favour, the declaration of ' constitutional invalidity o f ' the

statutory limitations should follow. Conversely, should be balance I'avour

SARS and be against the application of'a public interest oven. ide provision,

the statutory' regime should be left intact and unaltered.

[7] The basis of'SARS o o s i tion

7.1 SA R S ' opposition (o the relief sought, is founded on the purpose and

importance of t axpayer secrecy. It is s ummed up i n the f o l lowing

arguments contained in written heads of argument submitted on its behalf':

" In i e t i i i n foi ( hei> f i (l l c(nd f i ank d i sch)su(e, SARS p i o» iises to kLC/)

taxpayei s ' seciets" and "the sc lze»ze of' the TAA t lziis makes it I lea>. I/>at it

sr>i kes a bai geon beh('een SARS a»d the taxpaye>.s: in i e tio.>z fc)( thei( f i l l l

and fi ank clisclosco e, SA RS p> o»zises to keep their sec> ets".

7.2 The S ARS Commissioner formulated this approach as fol losvs in h is

answering af'fidavit:

'The guaraiztee of co>zficlentialih i s nit(i t t lze ravpaz ei g~etsi» ecto> iz

foi the compillsion to provide fiiOinformation to SARS. If i rhoot this

stcitcltoil ' p l( i >'c>»tee o f I 'olzf >dc'.Iztlclllrv, t fze c.'xpc.'c'lilt>o(7 their r lzc

taxpayer wi l l be canc/id and «ccu>ate u'i(i> SARS di»iinishc», T /zc.'

conipact, zvii t ten into /cz)v, beh(een a tax «(>thol'ih' a»d tlze public is

the fou>zdari>oz of th» tax syste>», vvi tlzour zvfzic/7 the tax s 7 ste»i cannot

/)I'0/)ei I v fl I I)i' (ion
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7.3 In s u pport o t ' i t s opposition to a l low a p u blic i n terest exception to

cont tdentiality . SARS t'urther relies on a comparative anal> sis of

legislation in certain t'oreign jurisdictions, notably Kenya, the L'nited

kingdom, the ( /SA, Canada, New Zealand and Germany. In t h ese

countries, t'or various reasons and based on varied statutory instruments.

there is no provision for such an exception as contended for by t he

applicants.

7.4 In addition, SARS referred to a number of international treaties ol which

South Atrica is a signatory and a number ot inter-country agreements ot'

v hich South Africa are part of. Virtuallyall these treaties and agreet11el1ts

contain prohibitions similar to that contained in Section 69 ot the TAA in

respect ot' the secrecy and maintenance ot' conttdentiality in relation to

taxpayer information received from SARS's toreigtt counterparts.

7.5 Th e argun1ent is then I'urther that these treaties and agreements ha1e, upon

their countersigning and acceptance„become part ot dom«»t.ic law. S««:

Cite>tistet v Pt esitiettt of South Adieu 3011 (3) SA 347 (CC).

7.6 SA R S also argued that the obligation ot a taxpayer to make lull and true

disclosure, upon an application of the provisions of sections 57 and 72.

deprives a taxpayer ot'the privilege against self-incrimination and that this

is a weighty consideration in t'avour ol'taxpayer secrecy.

7.7 SA R S h owevel' also points out that, despite the " bargain" ttegarding

taxpayer inl'ormation secrecy and the applicability ot' international law,

t reaties tu1d agt eeinents, the TA A i t »elf p row ide» tor a num ber o l e»c«pt ion»

to the secrecy principle. The "ban" on disclosure is therelore not absolute.

I hese exceptions are narrov;ly circumscribed and SARS ret'erred in thi»

r«gard to the I'ollowing:



Section 69 ( )(c) of the TAA al lows disclosure under a High Court

order, subject to the l imitation imposed by section 69 (5), which

provides that a court may only grant a d isclosure order i l ' the

inlormation "is central" to a case before it.

Section 67 (5 ) a l lows the Commissioner to d i sclose taxpayer

inl'ormation in de(ence of a case against SARS in cittcumstances

where the taxpayer has, by his misconduct, fort'cited the right to

secrecy. The section reads as lol lows:

"67(5) The Commissionel n ia l ' , for pznpose of'pt otecting t i le

'tnteglit t and reputation of'S4RS as an ort atzi-tttiotz «tzd afiez

gi vi ng tlze taxpavet a t f east 24 fzottrs ' not ice, tlisr lose

t atp a ve t i n f o r t71atl'olz 10 t i l e ex l e lzt lzeccssczl9' lo c o l l lzlel' o l

t'efzttt false « i i egations o l ' i t zfot'ttzatiotz J i sc ioscri tz t ' t i l e

taxpa vet'

Section 70 ol ' the TAA p rovicles l'or the disclosur«o l ' taxpayer

inl'ormation to other state agencies but only lo r purposes ol' the

perlormance ot their lunctions.

Section 71 o l the TA A p rovides l'or the disclosure ol' taxpayer

inl'ormation to the South Afr ican Police Services or the National

Director o l ' Public P rosecutions, but u nder s t r ictly controlled

conditions and only if authorized by a judg» in chambers.

7 .t l SA t<S ' s a r g unzent i s l « r t he r t ha t t h e a b ov e e x c ep t i ons t o t h e c o n c ept o t

taxpayer secrecy strikes the necessary balanc«between such secrec> and

the taxpayer's prix acy rights on th» one hand, and the rights ol' access to

inl'ortnation and lreedom ol speech on the other hand.
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[8) Eva luation

8.I The p r inciple espoused by the Commissioner o f SARS that w i thout

taxpayer secrecy, tax administration cannot properly function, is not a

universal truth. The research rel'erred to by the experts relied on by the

parties, on both sides of the spectrum, indicate that there are many tax

regimes in I o reign j ur isdictions„ v ,hich have a f a r l esser degree ol '

prohibition ol'access to taxpayer inl'onnation, even by private citizens azzd

oz1 lesser thresholds than those contended I'or by the applicants in this case.

I lz those tax regimes where there are a l ess taxpayer secrecy, tax

administration is neither hampered nor prevented thereby.

8.2 'I'he n otion t hat v o luntary d i sclosure and t axpayer compliance i s

inextricably l inked to or dependent on the taxpayer secrecy regime also

appears not to be a universal truth. E v en SARS's Group Executive:

Legislative Research & Development, in his suppozting ai'Izdas it, when

dealing with the pr inciple relied on by the applicants, namely that a

zneasure which may improve compliance in one jurisdiction may noz. be

el'lective in another, rel'ers to a caveat contained in the Organisation I'or

Economic Co-opcration and Development's published Intonnation Note in

November "010 e n t i t led "f ' zzz/cz's/zzzzrlizz< ozzz/ /zzf/zzenzi zzt, Tox/zot cz s '

Cuzzz/z/iozzcc Bc/zoviz>zzz" which caveat provides as I 'ollows: "/v'zzzizzzzo/

z cvezzzzc /zzrt/ie» face a voz iez/ envirozzzzzczzi zvi(/zizz zv/zic/z //zcz «z/nzizziszez

zizei z roxo/i on .svs(ezzzs. J zzzi sdi z. /i ons di /fcs z. i n z es/zccz <zf' / izci z.

oCzzzzzzisiz'ori vc/zz'ac/icos azzz/ czzlzzzz c. As szzc/z, o stazzz/az z/ o/z/zz ooc/z zo zox

zzz/zzzizzis(zzzziozz ozc0 /ze zzeit/zez. /zzoctico/ zzoz z/esizxzbfc izz zz /zozziz.zzioo

zzzszzzzzz e. ... C'oz c s/zozz/z/ o/zvovs lzc zohczz zv/zezz zozzsiz/czi zzp; .z cozzzzzzz '.~

/zzxzczicc» nz fn //v o/z/zrccia/e z/z» czzzzz/z/cx foczors / /zoz /zove s/zo/zcz/ o

/)oz'zlczz/zzz' o/z/zzzzclciz
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8.3 I n the same affidavit, mention is made, with reference to certain internet

l inks to the vast number of art icles, mostly scientific, which deal with

taxpayer compliance and behaviour. I n t he abovementioned note, for

example, the Webs ot Science, was in 2010 listed as holding 528 articles

with 187 100 'hits' at the time, which is more than a decade ago.

8.4 Gov et11ments settle their f i nancial ob l igations and pay t hei r publ ic

expenditure largely through finances generated by taxes. V o luntary tax

compliance diff'ers from country to country and is generallv perilous in

developing countries. In particular, studies have shown that '»»l«»tu> 1 tax

compliance »till i>icneaseif pave> nments spend tax iviseli: ... Tuxpai e>» i»ill

pa» thei r taxes honestly i f' thev get valuable public se> vices i» exchange"'.

See, inter alia "Volunta>y> Tax con>pliunce behuvi o> ofi n i li vi >l«»l ti>xpr>i e>'»

in Pakistan", Ibn I-lassam et al, Financial Innovation, Vol 7 A r t ic le Zl

(2021). I t is a well known fact in tax regime administration that the level

o f a tax burden significantly affects the degree of tax compliance. A

perceived excess of the burden beyond the "ideal" or "optimal" tax rate is

an important determinator I'or tax coi11pliance or non-compliance. See the

analysis of 58 countries in "Dete>minimts ff>r t»x con>plia»ce — 3 <>os»

co«n»3: u»alp»is'" by Sy Wu and Mei Teng, Public I.inance Analysis Vol

61 N3 (3005) pp 393 — 417. A l though these are only academic papers.

expressing the opinions ol their authors, they appear to ref1cct generally

known facts or perceptions but either way, they cast some doubt on the

assertion by SARS that voluntary compliance, at least as far disclosure

goes, is dependent on the secrecy "'compact' written in to law. I t appears

t hut there >nigfu be t 'ar we ig h t ie r co m p u l s ions io v o l u n i ary tax co l l l p l i ance

than the guarantee of'confidentiality at play. I need not decide this issue

(if' indeed it can be decided), I need only to decide v hether the premise
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relied on by SARS is sacrosanct enough to justi f'y the limitation it contends

is constitutionally justified.

8.5 Th e "compact'" relied on by the Commissioner, namely that truthf'ul and

accurate disclosure is made in exchange f' or secrecy„ is, on my reading of

the TAA i tself; also open to some doubt. Despite SARS' denial of' the

threat o f d etection and punishment being a d r i v ing I 'orce„ the non­

disclosure provisions are not linked to the provisions obliging taxpayers to

make truthful and accurate submissions to SARS. O n the contrarv, the

failure to make truthful and accurate submissions are indeed linl.ed to the

penalty and criminal sanction provisions as referred to in paragraph 4.I

above.

8.6 To p u t i t b luntly, there is no direct or I'actual evidence that. taxpayers in

South African rather make disclosure of their aff'airs because of'the secrecv

provisions as opposed to the coercion of the penalties and sanctions which

f'ollow upon non-disclosure.

8.7 In answer to the reliance on the confidentiality "compact' described by the

Commissioner quoted in paragraph 7.8 above, the applicants were at pains

to point out that they are not cal l ing I 'or a b lanl et removal o f t he

confidentiality regime. What the applicants are contendin < I'or is that th»

same -public override" requirements imposed by Section 46 o l PA IA ,

namely where there is reason to believe that the disclosure ol the taxpaycl

information would reveal evidence or failure to comply with the law and

where "'pztfzli» itztct'est in t i ze ii isci i isuii . . . « i eu i lv o t t tue ig izs tiz» iztztni

i nntetzzpiatezli i t tize izz ovistzun iiz question" should apply.

8.8 f' he "public interest override" already provided Ior in Section 46 of'PAIA

as referred to in paragraph 4.16 above, applies to a range of "extraneously



sensitive" or o therwise confidential inl'ormation, such as trad» secrets.

national security secrets, the details o l ' active po l ice investigations,

privileged documents and even inlormation that may threaten the life ol an

individual. These are all examples ol where a limitation ol rights to privacy

have been limited. Such a limitation v ould, as already pointed out, only

be constitutionally v a l id i t j u s t i tted i n t e rms o f section 36 o l ' t he

constitution. In comparison, these types of information at thirst blush appear

to be ot a weightier nature and/or affecting or possibly all'ecting the rights

or interests ot more people than the r ights of a p r ivate or individual

taxpayer. T herefore, so the applicants contend, there should not be an

objection against a similar l imitation ol the privacy rights in respect of

taxpayer information.

8.9 The test ot whether the l imitation claimed bv SARS meets the test ol

Section 36 ol'the Constitution, is a normative one. The parties relying on

such a limitation (SARS ad the Minister), bear the onus to prove that the

limitation passes Constitutional muster. Put di l l'erently in the context ol

this case, have thc state respondents satisfied the onus that rests on them to

show that the li111itations on rights ol access to information and li.eedom ot'

speech imposed by taxpayer secrecy provisions are justified in an open and

democratic society based on human dignity, equality and freedom'?

8.10 Section 36( I ) list a number ol "relevant (actors" to be taken into account

in determining the justilication ol a limitation such as taxpayer secrecy".

"(a) the nutui e qf'the ii ght"" — here, one should not consider taxpayer

secrecy in general or w ide terms, but the nature ol the more l im i ted

right to privacy of a person whose conduct may bc in the public

interest, such as a member of the executive as wel l as the r ight to
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privacy in a d isclosure to SARS which may reveal substantial

contraventions of law.

"(b) theimportance of' the put pose of'the lintitation". In this regard

I have already referred to the argument of' the Commissioner who

avers that the "compact" created by taxpayer secrecy is necessary or

"important" I'or tax administration purposes.

-(c) the n«tate «nd extent of th» limitation". It i s here where the

parties largely part ways. A s i n d icated earlier, SARS seeks to

protect the entire secrecy regime in i t s current I'orm v hilst the

applicants merely seek orders resulting in the Section 46 PAIA

override, which they contend is an exception to the regime, in very

exceptional and limited circumstances.

" (d) the t elation bett < »et t the limitation and i t» purpose' . 'I his aspect

i s c losely r e lated t o th e -secrecy compact" argument and the

recovery ol revenue, already dealt with above.

"(e) less testrictive means l« ac lti»ve the purpose". On S ARS's

papers, there is no " less restrictive reasons" whereby the public

interest can be served on this context. The public interest oven ide

is, on the other hand, a less restrictive limitation ol' the applicants'

rights than a blanket ban.

8. I I I t tnd i t instructive that the Constitutional Court has alreadv in diITerent

c ontexts s t r uc k d n w n p r o h i b i t i o n s relating to provisions of a sensitive

nature or where privacy rights were involved. In Mail and Gua> dian Media

Ltd v Chip« .VO 2013 (6) SA 3 67 ( CC), the absolute cont>dentialit>
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surrounding applications for asylum was struck down. There the cours held

as follows per Zondo J:

"/'92j I cannot see i»hi lhe in teg~ritt o f' the asylum s»stern anrl th»

safen of the asylum applicants and their families «na'fiie>rds» auld

be tlneatened by the prrhlicalion of' i n'»marion i n a » «xi lian

application that ivr>>rid nol tend to disclose the identities r>f the

asylum applicant, his fa>nil» and fi iends ... /93j ... . I n m i t i eu ,

absr>hrle confirlenlia li0 i s no l essential (to acl iieve the r>hl)ecl of tlrr.'

Refirgee» Act l3(I of' I99<YI".

8.13 The above decision also referred to the Constitutional Court's earlier

decision in Jr>h>>corn Merlia Investmer>ts Ltd v M and Othe>'s 3009 (4) SA

7 (CC) whereby the absolute prohibition against publication of'details of'a

divorce action was struck down.

8.13 I n s im i lar fashion as in the above111entioned two cases where international

comparisons were made with ref'erence to various other jurisdictions.

SARS also conducted such an exercise in the present matter. References

were made t o t h e c o untries mentioned i n pa ragraph 7 .3 a bove.

Significantly, in my view„rel'erences were not to the same extent i11ade to

jurisdictions where a contrary view to that of SARS was held.

8.14 I n weighing up the limit imposed by the absolute taxpayer secrecy on the

rights to I'reedom of speech and access to intormation when the exercise of'

those rights are in the public interest against the contentions raised by

SAKS, I t ind the foffowirrg observation by Cora I foexicr in .fdmirrisrr aria c

Lr»i in cr>rrtlr Afiica (3"' Ed) at 98 (albeit in a slightly diff'erent context) to

he apposite: "the claim fisj >liat f i.ee access tr> officirrl >slate-lreldl

infr»nration i s a p> e> equisite frvr prrhlic rrccountrrhili ty «nrl rrn assent'ral
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fi.<uu>'~ f<) i pui ri<iparory democi «cy". When t h is p r inciple i s t hen

juxtapositioned to the right of taxpayer cont identiality or personal privacy

of those in whose affairs the public have a legitimate interest (such as

members of the Executive), I f ind that the lil11itations on the access to

information are not justified. The corollary is that I f ind that the public

interest override encroachment or limitation of taxpayer conlideni.iality is,

on the other hand justi(ied.

[9] A las t objection by SARS to the rel ict' claimed, which objection is

completely unrelated to the Constitutional issues, expect in a very oblique

way, is that the public interest override provision would breach a number

ol' international instruments. In p a r t icular, SARS relerred to Double

Taxation Agreements (DTAs), Tax In formation Exchange Agreements

(TIEAs) and the Convention ol Mutual Administrative Assistance in Tax

Matters (the CMAA) . T hese international instruments involve a mutual

sharing and d isclosure ol ' taxpayer in lormation between the revenue

administrations ol ' d i t lerent countries. Th e y a re, generally, l u r thcr

premised on the observance ol taxpayer confidentiality by the receivin <

countries. The agreements, however, do make provision lor respect ol'the

domestic legislation ol paiaicipating< countries and require disclosuie by

participating members ot exceptions such as the public int«rest override

provision claimed by the applicants in this matter. SARS claims that i) this

provision is allowed or adopted, all the DTAs, I ' IEAs would b» breached

and the bene(it ol' the CMAA m ight be lost v ith the consequential dire

consequences I'or revenue collection. From a reading ol'SARS' al'fidavit,

i t does no t appear that t h i s <vould au i o m a i i c a l l v b e th e p o s i t i on . I t <n igh t

ol' I11ight not I'ollow once disclosure ol such exceptions had been made. But

there is, to my mind. a more I'undamcntal solution to SARS' objections

sourced in a point well made by the applicants: disclosure ol taxpayer
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information which would otherwise satisfy the public interest override,

n1ight not be in the public interest if' it involves inl'ormation received in

terms of these international instrut11ents and which may lead to a breach ol

their terms. Notionally then, disclosure ol the inforn1ation can then still be

refused. This would be analogous to the positionin the Mui I «»d Gttrn dirt n

v Chiptt (above at para 93) where, after the Court overrode the non­

disclosure positions, the Refugee Appeal Board stil l had to exercise a

discretion whether disclosure would be in the public interest, taking all

relevant tactors into consideration. I n s imilar lashion„ I do not I tttd the

reliance on these instruments to be a bar to the relief claimed.

E10j Su mmary ol ttndincs

To sum up then, with rel'erence to the questions this court was call«d upon

to decide, as set out in paragraph 3 above, the lmdings are as follows:

10.1 Ad ar a 3.1 above

'I he blanket prohibitions ol' disclosure of taxpayer information contained

in section 35 of PAIA and section 69 of the TAA l imit the ri hts access to

information provided I'or in Section 32 ol the constitution.

10.2 A d a r a 3.3 above

T he above l imitation is not j usti l table in t erms ol ' section 36 o l t h»

Constitution.

10.3 Ad ara 3.3 above

A " r eading-in ' o l th e "pub l i c i t t t c rcs t o v c r r i dc " p r o v i s i on s o t h e rvcisc

contained in section 46 ol' PAIA is both justitted and competent.

10.4 Ad ar a 3.4 above:
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SARS' c ontention that th e o t her l i m i ted d i sclosures of t axpayer

inl'ormation contained in the I AA strike the "necessary balance", is too

limited and incorrect.

10.5 Ad ara 3.5 above:

Having regard to the nature ot' the case and the legal and constitutional

questions involved, I am of the view that. this is an appropriate case where

a substitution of the decision ot' SARS to refuse access to int'ormation

should be made. SARS was bound by the statutory prohibitions and, once

those had been found to be unconstitutional, the remainder ot'the elements

ot' the public override provisions have been demonstrated with such

sufttcient particularity, that the case and the novelty thereol'constitutes an

'"exceptional case" as contemplated in Section 8(1)(c)(ii)(aa) ol PAJA.

10.6 In view of the above endingsand conclusion„ I do not t)nd the remainder

ot the Ministers' points rel'erred to in paragraph 3 above, to have any merit.

[11] Order

1. S e ct ion 35 and 46 of the Promotion ot'Access to Inf'ormation Act 3 ot'

2000 ('PAIA' ) are unconstitutional and invalid to the extent that they

preclude access to tax records by' a person other than the taxpayer ('a

requester') even in circumstances where the requirements set out in

subsections 46(a) and (b) ot' PAIA are met.

Section 67 and 69 ot' the Tax Administration Act 38 ot' 3011 ('the

1 AA') are unconstitutional and invalid to the extent that:

3.1 t h ey preclude access to information being granted to a r«quester

i n r espect o t ' t a x re cord in ci r cumstances w here t h e
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requirements set out in subsections 46(a) and (b) ol' PAIA a>re

met„and

they p r eclude a re q uester f r o m f u r ther d i sseminati>1g

information obtained as a result of a PAIA request.

3. The d eclarations ol ' invalidity i n paragraphs I and 3 a bove an.

suspended tor a period ol tvvo years (rom the date ol' this order to

enable Parliament to correct the relevant defects.

4. Pe nding the correction of the defects:

4 .1 Se c t ion 46 ol ' PAIA shall be read as i l the phrase "'35(l ) ' ,

appeared i mmediately a l ter t h e p h rase "section 3 4 (1)"

contained therein, and

4.3 Se c t ion 69(3) of the TAA shall be read as if i t contained an

additional sub-section (bA ) a f ter ex isting sub-scction (b ),

v;hich provides:

"(l>Af zvlze> c «cce»» ha» hce>z g> r»zzerf fr > zfze cii»cia»>r> r. r>f>i>c

»zfo> marian i n >c> nz» qf' zl>c P> on>ati >>n qf' Acr c»»

l>zfo»'zzaz>o>1 Ac'> '„arid

4.3 Se c t ion 67(4) ol'the TAA shall be read as if the phrase "'>nzic»»

zfze i>zfr»»zazir»z i>a» izee>z >.eceiverfi>z >c» zz» of'tire P>.o>zzotir»z r>f

Acce»» >a l>zfr»nzrzzio>z Ar:z" appeared immediately bclore the

lu I I stop.

5. The decision ol'the first respondent, dated 19 March 3019, to zretusc

the third applicant's request under PAIA for access to the individual
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tax return ot the second respondent Ior the 2010 to 2018 tax year (""the

refusal decision") is set aside.

6. Th e decision ol' the tirst respondent, dated 30 May 2019. to conlirm

the ret'usal decision on internal appeal is set aside.

7. Th e f irst respondent shall supply the lirst and third applicants with the

individual tax returns ol' the second respondent I'or the 2010 to 2018

tax years within ten days ol the order.

T he orders i n p aragraphs I to 4 ab ove ar e r e l'encd t o th e

Constitutional Court in terms ol Section 172(2)(a) ot the Constitution.

9. Th e costs of this application shall be paid by the first, third and Iburth

respondents jointly and severally, the one paying the other to be

absolved and including the costs ol two counsel.

DAVIS
.Iudge of the High Court

Gauteng Division, Pretoria

D ;ite of Heartng: 03 June 0 I

Judginent delivered: 16 November 2021
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