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BILL
To
 amend the Constitution of the Republic of South Africa, 1996, so as to provide that where land and any improvements thereon are expropriated for the purposes of land reform, the amount of compensation payable may be nil; and to provide for matters connected therewith. 
PREAMBLE

Al Jamah proposal:

WHEREAS
 an amendment to section 25 of the Constitutional has been considered by various Committees of the Parliament of the Republic of South Africa and whereas the subject matter is highly contested;


Preamble as advertised:
WHEREAS there is a need for urgent and accelerated land reform in order to address the injustices of the past that were inflicted on the majority of South Africans and especially as the hunger for land amongst the dispossessed is palpable and the dispossessed are of the view that very little is being done to redress the skewed land ownership pattern;

AND WHEREAS section 25 of the Constitution of the Republic of South Africa, 1996, must be amended to make explicit that which is implicit therein, so that an amount of nil compensation is explicitly stated as a legitimate option for land reform;

AND WHEREAS such an amendment will contribute to address the historic wrongs caused by the arbitrary dispossession of land;

AND WHEREAS such an amendment will further ensure equitable access to land and will further empower the majority of South Africans to be productive participants in ownership, food security and agricultural reform programs;

Al Jamah proposal

AND
 WHEREAS land reform in South Africa has to date incorrectly been based on European principles instead of principles subscribed to by the African continent and whereas the principles related to land tenure must not be modified by European law, but rather proper land reform should be executed;
AND WHEREAS there is an unequal distribution of land as a result of wrongful dispossession of land in the past, which must be addressed in terms of a South African black revolution;

AND WHEREAS there is a concern that section 235 of the Constitution must not impact on land reform,
Preamble as advertised:
BE IT THEREFORE ENACTED by the Parliament of the Republic of South Africa, as follows:—
Amendment of section 25 of Constitution 
1. Section 25 of the Constitution of the Republic of South Africa, 1996, is hereby amended—


 (a)
by the substitution for subsection (1) of the following subsection:
FF+ proposal:
‘‘(1
)
[No] Everyone has the right to own property and no one may be deprived of property except in terms of law of general application, and no law may permit arbitrary deprivation of property.’’;

(b) 
by the substitution in subsection (2) for paragraph (b) of the following paragraph:
ANC and Al Jamah proposal:
‘‘(b)
subject to compensation, the amount of which and the time and manner of payment of which have either been agreed to by those affected or decided or approved by a court: Provided
 that where land and any improvements thereon are expropriated for purposes of land reform as contemplated in subsection (8)
, the amount of compensation may be nil.’’;
EFF proposal:

(b) 
by the substitution for subsection (2) of the following subsection:

‘‘(2) 
Property may be expropriated [only
 in terms of law of general application] without compensation—

(a)
for a public purpose or in the public interest; and

[(b)
subject
 to compensation, the amount of which and the time and manner of payment of which have either been agreed to by those affected or decided or approved by a court]
(c)

only in terms of law of general application.’’;
 
ANC and Al Jamah proposal (and Bill as advertised):

(c)
by the substitution in subsection (3) for the words preceding paragraph (a) of the following words:

 ‘‘The amount of the compensation as contemplated in subsection (2)(b), and the time and manner of any payment, must be just and equitable, reflecting an equitable balance between the public interest and the interests of those affected, having regard to all relevant circumstances, including—’’; and
EFF proposal
(c)
by
 the deletion of subsection (3);

(d)
by the insertion after subsection (3) of the following subsection:
ANC proposal:
‘‘(3A)
For the furtherance of land reform, national legislation must, subject to subsections (2) and (3), set
 out circumstances where the amount of compensation is nil.’’;
Al Jamah proposal:

‘‘(3A)
(a
) For the furtherance of land reform, national legislation must, subject to subsections (2) and (3), set out circumstances where the amount of compensation is nil.
(b)
The
 national legislation contemplated in paragraph (a) must—

(i)
in the National Assembly and in the National Council of Provinces, be considered by a special committee consisting of all political parties represented in the Assembly and Council;

(ii)
must be passed in the National Assembly with a supporting vote of at least two thirds of its members; and

(iii)
must be passed in the National Council of Provinces with a supporting vote of at least six provinces.’’;

ANC proposal:

(e) 
by the insertion after subsection (4) of the following subsection:
‘‘(4A
) 
The land is the common heritage of all citizens that the state must safeguard for future generations.’’;
Al Jamah proposal:

(e) 
by the insertion after subsection (4) of the following subsection:
‘‘(4A
) 
(a) The waqf land is an endowment solely offered to Allah
 that must be safeguard for future generations
.
(b)
For purposes of this subsection “waqf land” means a sacred endowment of property to be held in trust for charitable purposes in such a manner that it should benefit the current generation as well as the subsequent generations.’’; 
EFF proposal:
(e) 
by the insertion after subsection (4) of the following subsection:
‘‘(4A
) 
Land
 is a natural resource and the common heritage, which belongs
 to the people as a whole, under the custodianship of the democratic state.’’;

ANC and Al Jamah proposal:

(f)
by the substitution for subsection (5) of the following subsection:

‘‘(5) The state must take reasonable legislative and other measures, within its available resources, to foster conditions which enable state
 custodianship of certain land in order for citizens to gain access to land on an equitable basis.’’;

EFF proposal:
(f)
by the substitution for subsection (5) of the following subsection:
‘‘(5
) The state must take reasonable legislative and other measures, [within
 its available resources, to foster conditions] which enable state
 custodianship and
 for citizens to gain access to land on an equitable basis.’’;


EFF proposal:

(g)
by the substitution for subsection (7) of the following subsection:
‘‘(7
)
A person or community dispossessed of property [after
 19
 June 1913] as a result of past racially discriminatory laws or practices is entitled, to the extent provided by an Act of Parliament, either to restitution of that property or to equitable redress.’’; and

Al Jamah proposal:

(h)
by the substitution for subsection (9) of the following subsection:
‘‘(9)
Parliament must enact the legislation referred to in subsection (6
), which legislation should include
 provision for reparations
.’’.
EFF proposal:

(h)
by the substitution for subsection (9) of the following subsection:
‘‘(9
)
Parliament must enact the legislation referred to in [subsection
 (6
)] this section.’’.

Short title and commencement

2. This Act is called the Constitution Eighteenth Amendment Act, 2021, and comes into operation on a date determined by the President by proclamation in the Gazette.
MEMORANDUM ON THE OBJECTS OF THE CONSTITUTION EIGHTEENTH AMENDMENT BILL, 2021
1. INTRODUCTION

This Bill aims to amend the Constitution of the Republic of South Africa, 1996 (“the Constitution”), by providing for the expropriation of land without the payment of compensation. During the Fifth Parliament, the Constitutional Review Committee was mandated by the two Houses of Parliament to solicit the views of the public on the possible review of section 25 of the Constitution. The review focused on allowing the state to expropriate land in the public interest without compensation, as well as on mechanisms for expropriating land without compensation. After an extensive consultation process, the Constitutional Review Committee filed a report in the two Houses recommending that:

 “Section 25 of the Constitution must be amended to make explicit that which is implicit in the Constitution, with regards to expropriation of land without compensation, as a legitimate option for land reform, so as to address the historic wrongs caused by the arbitrary dispossession of land, and in so doing ensure equitable access to land and further empower the majority of South Africans to be productive participants in ownership, food security and agricultural reform programs.” 
It further recommended that Parliament must urgently establish a mechanism to effect the necessary amendment to the relevant part of section 25 of the Constitution. That mechanism was established by a resolution of the National Assembly first during the Fifth Parliament, and then again in the Sixth Parliament, which resulted in the development of this Bill.
2. OBJECTS OF THE BILL

The purpose of the Constitution Eighteenth Amendment Bill, 2019 (“the Bill”),  is to amend section 25 of the Constitution so as to provide that the right to property may be limited in such a way that where land is expropriated for land reform, the amount of compensation payable may be nil. Further to clarify that such limitation is a legitimate option for land reform, so as to address the historic wrongs caused by the arbitrary dispossession of land, and in so doing ensure equitable access to land and further empower the majority of South Africans to be productive participants in ownership, food security and agricultural reform programs.
3. CONTENTS OF THE BILL

3.1.
Clause 1 proposes an amendment to section 25 of the Constitution to provide—

FF+ proposal:

3.1.1. that provision is made for a positive right to property;

ANC and Al Jamah proposal:

3.1.2
that where land and any improvements thereon are expropriated for the purposes of land reform, the amount of compensation payable may be nil;
EFF proposal:

3.1.2. that property may be expropriated without compensation for a public purpose or in the public interest, and only in terms of law of general application;

EFF proposal

3.1.3. for the deletion of subsection (3), which provides for the amount, time and manner of payment of compensation;


ANC proposal:

3.1.4. for national legislation to provide specific circumstances where the amount of compensation is nil;

Al Jamah proposal:

3.1.4. for national legislation to provide specific circumstances where the amount of compensation is nil, and to provide for a special legislative procedure and voting majorities in respect of such national legislation;


ANC proposal:

3.1.5. for the insertion after subsection (4) of a new subsection (4A) in order to allow for land to be the common heritage of all citizens that the state must safeguard for future generations;

Al Jamah proposal:

3.1.5. for the insertion after subsection (4) of a new subsection (4A) in order to provide that waqf land is an endowment solely offered to Allah that must be safeguard for future generations. ‘Waqf’ means ‘stop’ or ‘contain’ in Arabic and in law the term has been employed in Muslim communities to mean a ‘religious endowment’. This subsection stresses that the waqf land is essentially used for charitable purposes in such a manner that it should benefit the current generation as well as the subsequent generations.
EFF proposal:
3.1.5. for the insertion after subsection (4) of a new subsection (4A) in order to allow for land which is a natural resource and common heritage to be under the custodianship of the state;

ANC proposal:

3.1.6.for the substitution of subsection (5) to require that conditions that should be fostered to enable “state custodianship of certain land in order for” citizens to gain access to land on an equitable basis;
EFF proposals:
3.1.6.for the substitution of subsection (5) to delete the phrase “within the available resources”, and to add that the state must take reasonable legislative and other measures to enable State custodianship of land;

3.1.7. that the date 19 June 1913 is deleted as a cut-off date for restitution of property for persons disposed of property as a result of past racially discriminating laws and practices; and
3.1.8.that Parliament enact legislation referred to in subsection 6 and that provision for reparations be included; and
Al Jamah proposal:

3.1.8.that Parliament enact legislation referred to in section 25 of the Constitution as a whole and not only that referred to in subsection 6; and

3.2.
Clause 2 provides for the short title and commencement.

4. FINANCIAL IMPLICATIONS FOR THE STATE

None
5. PARLIAMENTARY PROCEDURE
5.1 The Committee proposes that the Bill must be dealt with in accordance with the procedure established by section 74(2) of the Constitution since its object is to amend a section within Chapter 2 of the Constitution of the Republic of South Africa, 1996.

5.2 The Committee is of the opinion that it is necessary to refer this Bill to the National House of Traditional Leaders in terms of section 18(1)(a) of the Traditional Leadership and Governance Framework Act, 2003 (Act No. 41 of 2003), since it contains provisions pertaining to customary law or customs of traditional communities.
�We only need the explanatory note on deletions being in [bold] if parts of the existing section 25 is being deleted. The Bill as advertised did not propose any deletions and thus did not contain this note. Some of the proposals do – if these proposals are NOT accepted, the explanatory note about deletions must be removed


�Drafting note: The long title must be amended to include any additions to the Bill – this will be done once the final Bill has been agreed to.


�We amended the sentence to accord with legislative prescripts – e.g. The amendment is to section 25 and should rather be described as such and not as the amendment on expropriation. We also cannot reference the Bill in its own preamble as the Bill is strictly speaking not yet in existence.





It is not clear what the purpose is in including this paragraph into the preamble. A preamble sets the stage for the content of the Bill to follow. This paragraph indicates the history of the development of the Bill – we would recommend that this not be part of the preamble, but rather be part of the debate in the House.





�We tried to correct the wording of these paragraphs – words were missing. 





We do not agree with the first paragraph in law: 


 Land reform in South Africa has happened in accordance with our Constitution and not European principles. This Bill is not changing the principles of land reform – it is making explicit what is implicit.


The first paragraph implies that land reform to date was not proper – our land reform programme thus far happened in accordance with the prescripts of our Constitution.





The second paragraph is repeating the last paragraphs of the preamble as was advertised. It is not recommended to refer to a revolution in a preamble, unless it is made clear what is meant by that word. The word has many meanings, some of which includes violence, which is something the Committee has on more than one occasions expressed itself as being against. 





The third paragraph has no meaning in the preamble. If there is such a concern, and it is part of the policy, it needs to be included in the body of the Bill. If it is not included in the body of the Bill, it cannot form part of the preamble as it is not relevant to the Bill.


�Need to advertise: This new deletion and insertion will have to be published for public inputs i.t.o. S74(5)(a) and NAR 275(a), sent to the provincial legislatures i.t.o. S74(5)(b) and to the National House of Traditional and Khoi-San Leaders (i.t.o. classification of the Bill) and seek inputs from the Departments i.t.o. NAR 275(b)


Need to ask permission: The Committee will also have to approach the Assembly for permission to extend the scope of the Bill i.t.o. NAR 286(4)(b) 


�Differing views on advertising the removal of the wording related to courts: 


The Constitutional and Legal Services Office is of the view that the deletion of the word “court” will have to be published for public inputs, sent to the provincial legislatures and to the NHTKL and the Committee will need to seek inputs from the Departments;


Committee Support is of the view that it does not have to be advertised as it is a technical amendment, it was in the Bill as advertised and the amendment is as a result of public input. 


Motivation will be provided during the Committee meeting 


�Differing views on advertising the removal of the wording related to courts: 


The Constitutional and Legal Services Office is of the view that the addition of the reference to subsection (8) will have to be published for public inputs, sent to the provincial legislatures and to the NHTKL and the Committee will need to seek inputs from the Departments;


Committee Support is of the view that it does not have to be advertised as it is a technical amendment, it was in the Bill as advertised and the amendment is as a result of public input. 


Motivation will be provided during the Committee meeting


�Please note that the portions in bold will be deleted from the existing text – it must however be included in the Bill


�Need to advertise: This deletion will have to be published for public inputs i.t.o. S74(5)(a) and NAR 275(a), sent to the provincial legislatures i.t.o. S74(5)(b) and to the National House of Traditional and Khoi-San Leaders (i.t.o. classification of the Bill) and seek inputs from the Departments i.t.o. NAR 275(b)


�Drafting conventions do not allow for the shifting of subsections or paragraphs in existing Acts. We thus have to draft around existing paragraphs– the content is however still the same


�Need to advertise: This deletion will have to be published for public inputs i.t.o. S74(5)(a) and NAR 275(a), sent to the provincial legislatures i.t.o. S74(5)(b) and to the National House of Traditional and Khoi-San Leaders (i.t.o. classification of the Bill) and seek inputs from the Departments i.t.o. NAR 275(b)


�Differing views on advertising the removal of the wording related to courts: 


The Constitutional and Legal Services Office is of the view that the deletion of the word “court” will have to be published for public inputs, sent to the provincial legislatures and to the NHTKL and seek inputs from the Departments;


Committee Support is of the view that it does not have to be advertised as it is a technical amendment, it was in the Bill as advertised and the amendment is as a result of public input. 


Motivation will be provided during the Committee meeting


�Al Jamah proposed two subsections - (3A) and (3B). As the concepts are the same, we suggest that it rather be two paragraphs in subsection (3A). 





We also separated the two concepts (committee and voting) as the two concepts differ in operation.





A subcommittee cannot pass legislation. Only a House can.


Furthermore, provision needs to be made for the different voting processes in both of the two Houses.


�Need to advertise: This new insertion will have to be published for public inputs i.t.o. S74(5)(a) and NAR 275(a), sent to the provincial legislatures i.t.o. S74(5)(b) and to the National House of Traditional and Khoi-San Leaders (i.t.o. classification of the Bill) and seek inputs from the Departments i.t.o. NAR 275(b)


�Need to advertise: This new insertion will have to be published for public inputs i.t.o. S74(5)(a) and NAR 275(a), sent to the provincial legislatures i.t.o. S74(5)(b) and to the National House of Traditional and Khoi-San Leaders (i.t.o. classification of the Bill) and seek inputs from the Departments i.t.o. NAR 275(b)


Need to ask permission: The Committee will also have to approach the Assembly for permission to extend the scope of the Bill i.t.o. NAR 286(4)(b)


�Need to advertise: This new insertion will have to be published for public inputs i.t.o. S74(5)(a) and NAR 275(a), sent to the provincial legislatures i.t.o. S74(5)(b) and to the National House of Traditional and Khoi-San Leaders (i.t.o. classification of the Bill) and seek inputs from the Departments i.t.o. NAR 275(b)


Need to ask permission: The Committee will also have to approach the Assembly for permission to extend the scope of the Bill i.t.o. NAR 286(4)(b)


�The Constitution tries to steer clear of religious terminology.


The Constitution tries to steer clear of religious terminology. In the Constitutional Court judgment of Minister of Home Affairs and Another v Fourie and Another Lesbian and Gay Equality Project v Minister of Home Affairs [2005] ZACC 19; 2006 (1) SA 524 (CC) at para [92], the Court held that: “It is one thing for the Court to acknowledge the important role that religion plays in our public life. It is quite another to use religious doctrine as a source for interpreting the Constitution. It would be out of order to employ the sentiments of some as a guide to the constitutional rights of others





We would also recommend that the obligation holder be clarified.


�Al Jamah also provides this explanation, which we tried to capture in the proposed definition – “The word ‘waqf’ literally means ‘stop’ or ‘contain’ in Arabic. Legally, the term has been employed in Muslim communities to mean a ‘religious endowment’; that is, a sacred endowment of property such as a school or a hospital to be held in trust. It is essentially used for charitable purposes in such a manner that it should benefit the current generation as well as the subsequent generations.”


We did not include that in the text as it appears to be an explanation of the first sentence.


�This new insertion was proposed to be part of subsection (4) – a new paragraph (c). If we read the proposed paragraph (c) in conjunction with the introduction sentence, this insertion does not make sense – the statement reads as if it is only intended for purposes of reading section 25, while it seems to be intended for a broader purpose. Subsection (4) also deals with definitions. Our proposal is thus to rather insert this as a new subsection – hence the change in numbering from what the EFF proposed – the content is however still the same


�Need to advertise: This new insertion will have to be published for public inputs, sent to the provincial legislatures and to the NHTKL and seek inputs from the Departments 


Need to ask permission: The Committee will also have to approach the Assembly for permission to extend the scope of the Bill i.t.o. NAR 286(4)(b)


�I.r.o. interpretation, it is not clear if this is affecting registered ownership of land.  There might be concerns i.r.o. compliance with the basic structure doctrine if this is the intention – we will require time to consider this question, alternatively the Committee may wish to seek an external legal opinion on this matter


�Need to advertise: This new insertion will have to be published for public inputs, sent to the provincial legislatures and to the NHTKL and seek inputs from the Departments 


Need to ask permission: The Committee will also have to approach the Assembly for permission to extend the scope of the Bill i.t.o. NAR 286(4)(b)


�Drafting conventions do not allow for the shifting of subsections or paragraphs in existing Acts. We thus have to draft around existing subsections – hence the change in numbering from what the EFF proposed – the content is however still the same


�Please note that the portions in bold will be deleted from the existing text – we must however include a reference to it in the Bill


�Need to advertise: This new insertion will have to be published for public inputs, sent to the provincial legislatures and to the NHTKL and seek inputs from the Departments 


Need to ask permission: The Committee will also have to approach the Assembly for permission to extend the scope of the Bill i.t.o. NAR 286(4)(b)


�We propose the inclusion of the words “of land” or “of all land in the Republic” after “state custodianship” as it is currently not clear in respect of what state custodianship is envisaged


�Drafting conventions do not allow for the shifting of subsections or paragraphs in existing Acts. We thus have to draft around existing subsections – hence the change in numbering from what the EFF proposed – the content is however still the same


�Please note that the portions in bold will be deleted from the existing text – we must however include a reference to it in the Bill


�Need to advertise: This deletion will have to be published for public inputs, sent to the provincial legislatures and to the NHTKL and seek inputs from the Departments 


Need to ask permission: The Committee will also have to approach the Assembly for permission to extend the scope of the Bill i.t.o. NAR 286(4)(b)


�Need to advertise: This insertion will have to be published for public inputs, sent to the provincial legislatures and to the NHTKL and seek inputs from the Departments 


Need to ask permission: The Committee will also have to approach the Assembly for permission to extend the scope of the Bill i.t.o. NAR 286(4)(b)


�We changed “not exclude” to “include” in order to draft in the positive.


�Subsection (6) already provide for redress. This inclusion could be seen as superfluous.


�Drafting conventions do not allow for the shifting of subsections or paragraphs in existing Acts. We thus have to draft around existing subsections – hence the change in numbering from what the EFF proposed – the content is however still the same


�Please note that the portions in bold will be deleted from the existing text – we must however include a reference to it in the Bill


�Need to advertise: This deletion will have to be published for public inputs, sent to the provincial legislatures and to the NHTKL and seek inputs from the Departments 


Need to ask permission: The Committee will also have to approach the Assembly for permission to extend the scope of the Bill i.t.o. NAR 286(4)(b)
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