IN THE HIGH COURT OF SOUTH AFRICA

(GAUTENG DIVISION, PRETORIA)

CASE NO: 43873/20

In the matter between:

ROAD ACCIDENT FUND Applicant
and

LANA NEL N.O. First Respondent
VAN DER MERWE ATTORNEYS N.O. Second Respondent

NOTICE OF MOTION

TAKE NOTICE THAT the applicant intends to make an application to this
Honourable Court on a date to be arranged with the Registrar for an order in the

following terms:

(1)  The applicant is afforded a period of 180 days from the date of the grant by
this Court of an order in favour of a plaintiff for the payment of damages
and legal costs under the Road Accident Fund Act, 56 of 1996 before
enforcement_ propeedings, including the issuing of writs of execution,
attachments and sales in execution (“enforcement proceedings™) are

instituted against it;

(2)  During the -period of 180 days referred to in paragraph (1) above,
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enforcement proceedings are suspended in terms of the Court’s general
powers to stay enforcement proceedings, alternatively in terms of Rule 45A

of the Uniform Rules of Court;

Any enforcement proceedings by the respondents in the present matter are,
to the extent applicable, stayed pending the expiry of the period of 180 days

in paragraph (1) above;

The applicant is directed to file a report confirmed on affidavit on or before
8 October 2021 setting out whether and why the arrangement in terms of

paragraph (1) above should be uplified or continued;

The Court will, upon receipt of the report referred to in paragraph (4) above
determine whether the arrangement in terms of paragraph (1) above should
be uplifted or continued, and if continued, the further period during which

it shall be continued and the terms of the continued arrangement;
The applicant shall cause the order granted to be published in a national
newspaper within 7 days of the grant of the order and served on the Legal

Practice Council for circulation to legal practitioners;

Granting the applicant such further and/or alternative relief that the Court



deems appropriate;

(8)  Costs of the application in the event of opposition;

TAKE NOTICE FURTHER that the affidavit of COLLINS PHUTJANE

LETSOALO will be used in support of the application.

TAKE NOTICE FURTHER that the applicant has appointed the address of its
attorneys set out below as the address at which it will accept service of notices and

other process in these proceedings.

TAKE NOTICE FURTHER that if any of the respondents intends to oppose this

application it, he or she is required:

(a) within ten (10) days after receipt of this Notice of Motion to deliver
notice to the applicant that it, he or she intends to oppose the application,
and in such notice to appoint an address within 15 (fifieen) kilometres
of the office of the Registrar at which it, he or she will accept notice and

service of all process in these proceedings; and

(b)  within fifteen (15) days after receipt of this notice of motion to deliver
its, his or her answering affidavit, if any, in answer to the allegations

made by the applicant.



DATED AT PRETORIA ON THIS 9" DAY OF OCTOBER 2020

TO:

TO:

TO:

MALATJI & CO
APPLICANT’S ATTORNEYS
5TH FLOOR, KATHERINE & WEST
BUILDING
114 WEST STREET
SANDTON
TEL: 011 072 2600
FAX: 087 220 1075
EMAIL: tmalatji@mcinc.africa
REF: T MALATJI/M00532
c/o DITSELA ATTORNEYS
3A GUILD HOUSE
239 BRONKHORST STREET
NIEUW MUCKLENEUK
PRETORIA
TEL: 012 051 9953
EMAIL: jonesfidditsela.com
REF: JONES DITSELA

THE REGISTRAR OF THE HIGH COURT
GAUTENG DIVISION, PRETORIA

THE FIRST RESPONDENT
MS. LANA NEL N.O
C/O VZLR ATTORNEYS
71 STEENBOK AVENUE, 15T FLOOR, BLOCK 3
MONUMENT OFFICE PARK, MONUMENTPARK
PRETORIA
EMAIL: waldoi@ivzir.coza
REF: W SNYMAN

THE SECOND RESPONDENT

DOUW VAN DER MERWE ATTORNEYS
224 SEFAKO MOKGAHTO DRIVE
SINOVILLE

PRETORIA

TEL: 012 543 3173

EMAIL: douw&@vdmerweattornevs.co.za
REF: D VD MERWE '



IN THE HIGH COURT OF SOUTH AFRICA
(GAUTENG DIVISION, PRETORIA)

CASE NO: 43873/20
In the matter between:
ROAD ACCIDENT FUND Applicant
and
LANA NEL N.O. First Respondent
VAN DER MERWE ATTORNEYS N.O. Second Respondent

FOUNDING AFFIDAVIT

I, the undersigned,

COLLINS PHUTJANE LETSOALO

do hereby make oath and state that:

1 Tam an adult male Chief Executive Officer of the Road Accident Fund (the
RAF). I am duly authorized in that capacity to depose to this affidavit and

to bring this application.

2 The facts contained in this affidavit are, save where the context indicates
otherwise, within my personal knowledge and are to the best of my belief

both true and correct.



3 Where 1 make submissions of a legal nature, I do so on the advice of the

RAF’s legal representatives, which advice I believe to be correct.

INTRODUCTION AND THE PARTIES

4  On 10 September 2020 this Court granted a Rule Nisi that operated as an

interim interdict with immediate effect.

5  Inthe Rule Nisi tiliS Court called upon all interested parties to show cause on
Wednesday 28 October 2020 why an order should not be made final, that
ending finalisation of an application in terms of Rule 45A of the Uniform
Rules of Court (Rule 45A), which application is to be instituted within 20

days of the grant of the order:

5.1 The first respondent is to restore, at the applicant’s costs, the
applicant’s possession of the movable property attached and
removed in terms of writs of execution, to 38 Ida Street Menlo Park,
Pretoria, where the first respondent removed the immovable property

from;

52 The first respondent is restrained from removing any of the movable

property in the applicant’s possession.

6  The order was to be published in a national newspaper on 25 September 2020.

It was further to be published on the website of the Gauteng and Pretoria

V1S
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Attorney’s Associations respectively within 3 days, and served by the

Sheriff on the second respondent.

The applicant was further directed to enrol the matter in accordance with the

general practice in this Division.

The present application is the one contemplated in the Rule Nisi. It must be
brought on or before 9 October 2020, i.e. within 20 days of the grant of the

Rule Nisi.

The parties to this application are those that are cited in the application
resulting in the grant of the Rule Nisi, being the application, the first and
second respondents. The present application shall be properly served on the

first and second respondents.

Since the application raises constitutional issues as appear below, a Rule 16A
will also be issued once the application has been delivered. This will allow
other interested parties and amici curiae to intervene if they so wish. A copy
of the application will also be delivered to the Gauteng and Pretoria’s
Attorney’s Associations as a courtesy even though they are not cited as

parties.

In addition, there is a pending application to consolidate this application with

another application issued in this Court under case number 35838/20 which



raises similar issues and in which the RAF secks similar relief. There will
be a great deal of overlap in the facts set out in this application as in the

application under case number 35838/20.

THE PURPOSE OF THE APPLICATION
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The RAF approaches this Court for what may be regarded as extraordinary
relief. It requires the relief as set out in the notice of motion in order for it to
be able to continue to fulfil is statutory object. The object is set out in section
3 of the Road Accident Fund Act, 56 of 1996 (the RAF Act). It is the
payment of compensation in accordance with the RAF Act for loss or damage

wrongfully caused by the driving of motor vehicles.

The RAF is experiencing severe financial difficulties that have been
exacerbated by the Covid-19 pandemic. The pandemic has generally caused
severe strain on the economy. The RAF is not an exception. However, its
liabilities continue to grow. If not managed in the manner sought in this
application, there is a real risk of the RAF’s finances collapsing completely,
or the RAF itself collapsing. This will completely undermine the object of
the RAF under section 3 of the RAF Act. The RAF will simply be unable to

continue to fulfil its statutory object.

The collapse of the RAF’s finances and the consequent inability to fulfil its

statutory object will threaten the constitutional rights of persons that suffer

s
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injuries and death pursuant to the driving of motor vehicles, including their

dependants. The rights of such victims and their dependants in terms of
sections 9, 10, 11 and 27 of the Constitution will be violated or seriously
threatened. The security afforded by claims under the RAF Act ensures the
realisation of most of these rights in respect of motor vehicle accident victims
and their dependants. For this reason, the RAF brings this application not
only in its interests but in the interests of motor vehicle accident victims and
their dependants and, consequently, in the public interest. It is entitled to do
so in terms of section 38(d) of the Constitution of the Republic of South

Africa, 1996 (the Constitution).

The relief that the RAF seeks, as set out in the notice of motion, is one that
this Court may grant in terms of its inherent powers to control and regulate
its process. This power is expressed in section 173 of the Constitution, under
the common law and in Rule 45A of the Uniform Rules of Court. The relief
is also competent in terms of sections 38 and 172 of the Constitution, as it
involves conmstitutional rights and the statutory object of the RAF. As
submitted above, the RAF’s statutory object must be fulfilled in order to
realise the rights of victims of motor vehicle accidents and their dependants

in terms of sections 9, 10, 11 and 27 of the Constitution.
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If it were not for the RAF’s dire financial circumstances, this application

would not have been brought. The RAF respects its obligation to pay claims
and legal costs as determined by the courts. This application does not negate
this. It is not motivated by any desire on the part of the RAF to avoid
fulfilling its liabilities as determined by the courts. It is motivated by the

need to be assisted by the courts in managing and fulfilling such liabilities.

In line with what is stated above, the RAF applies for an interim dispensation
in which it will be afforded an opportunity to meet claims within a period of
180 days without the threat of execution proceedings, including the issuing

of writs of execution, attachments and sales in execution of its property.

The RAF acknowledges that legal representatives and their clients are
entitled to utilise enforcement mechanisms available in the law to ensure that
the RAF meets its liabilities to them as determined by the courts. However,
the manner in which enforcement proceedings in the current circumstances
in which the RAF is under severe financial constraints mean that if carried
out, the enforcement proceedings will close down many of the RAF’s
branches and threaten it with the collapse of its services. At the very least, if
carried out, the enforcement proceedings, including sales in execution of
attached assets of the RAF, will severely disrupt the RAF’s operations and

result in it failing completely to meet its statutory object. The losers will be

10
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the victims of motor vehicle accidents who would otherwise have their

successful claims being met by the RAF.

Against the above dire consequences, and the likely serious injustices that
may result for motor vehicle accident victims and their dependants, the RAF
seeks a dispensation that will, for a temporary period of time (i.e. 180 dayé),
suspend the rights of successful claimants and their legal representatives
from instituting enforcement proceedings. If the RAF fails to meet its
liabilities to the victims, their dependants and their legal representatives

within the period of 180 days, enforcement proceedings may be instituted.

As explained more fully below, the RAF seriously requires the breathing
space that 180 days will afford it in order to carry out its statutory object.
This dispensation is not expected to be permanent. The RAF asks the Court
to permit it to report at the end of twelve months, i.e. on or before 8 October
2020, whether its position has changed and whether the dispensation must
remain in place. If the dispensation is to remain in place, for this Court to
determine how long it shall remain in place and the RAF’s further reporting
obligations. In this way, the Court will be in a position to achieve a fair
balance between the public interest as served by the RAF and the interests of

successful claimants.

11
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Seen in the light of what is stated above, it is clear that the RAF’s situation

and case is exceptional. It calls for exceptional remedies. Under sections 38
and 172 of the Constitution, considered in light also of the common law and
Rule 45A, this Court enjoys wide remedial powers to avoid a serious injustice
from eventuating. The injustice is significant as it will not only affect the

RAF but the public. It will undermine the public interest.

For these reasons, seen in light of the facts set out below, I respectfully submit
that it would be in the interests of justice for this Court to exercise its inherent
powers to come to the aid of the RAF. The specific relief sought is as set out

in the notice of motion,

THE FACTS LEADING TO THIS APPLICATION

23
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The second respondent is a law firm. It represents claimants that have
suffered loss or damages arising from the driving of motor vehicles. In this
case it obtained judgments and orders in favour of its clients, i.e. plaintiffs
against the RAF, for the payment of various amounts at varying periods. It
then obtained six warrants of execution when the RAF did not pay the claims.

It threatened the RATF with a sale in execution,

The second respondent had the RAF’s office furniture removed by the first
respondent (the Sheriff) at its largest branch in Menlyn on 2 September

2020. A few days later, pursuant to the removal of the aforesaid office, the

12
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RAF launched an application, on an urgent basis for an interim order that
the Sheriff should return the goods removed. This led to the grant of the

Rule Nisi as explained above.

The RAF obtained similar orders in the High Courts in Cape Town and East
London. The orders from the High Courts in Cape Town and East London
are attached marked “FA1” and “FA2” respectively. Applications similar to
the present one will be launched in the High Courts in Cape Town and East

London.

To the extent that Her Ladyship Justice Van der Schyff referred to the
pending application for the liquidation of the RAF in paragraph 5 of her order
and reasons, I point out that the liguidation application is due to be heard in
this Court during the course of next week. However, it has no effect on the

present proceedings. I will therefore not deal with it at all in this affidavit.

THE LEGAL BASES FOR THE APPLICATION

27  As submitted above, I am advised and respectfully submit that this Court has

inherent jurisdiction under section 173 of the Constitution and the common
law to control and regulate its process. This power extends to issuing orders
to stay enforcement proceedings in appropriate circumstances. This will be
the case where serious injustice will otherwise result if the power is not

exercised in deserving cases. The present is such a deserving case.

13



28

29

30

31

32

10

In construing and applying this inherent power of the Court, the

constitutional rights of victims of motor vehicle accidents and their
dependents, especially those listed above, are relevant. Sections 7(2) and
39(2) of the Constitution requires this approach. A further important
consideration is the statutory object of the RAF in section 3 of the RAF Act,
which must be fulfilled in order to respect, protect, promote and fulfil the

aforesaid constitutional rights.

In the alternative to this Court’s inherent powers under section 173 of the

Constitution, the RAF relies on Rule 45A.

Rule 45A provides as follows:

454 Suspension of orders by the Court.

“The court may suspend the execution of any order for such period as it

may deem fit.”
I am advised that Rule 45A grants the court a discretion to suspend the
execution of any order for a period it deems fit. I am advised that this is a
very wide discretionary power that is available to the court to stay execution

proceedings.

I am also advised that as a general rule, the court will grant a stay of execution

where real and substantial justice requires such a stay or, put otherwise,

14
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where injustice will otherwise be done. Sometimes, but not exclusively,

this may be where:

32.1  the underlying causa of a judgment debt is being disputed; or

32.2  theunderlying causa of a judgment debt no longer exists; or

323  an attempt is made to use the levying of execution for ulterior

purposes.

I deal with each of the requirements of Rule 45A below. Prior to doing so, I

shall deal with the following issues in turn:

33.1  The RAF and its mandate;

33.2  The history of the RAF’s funding mechanism;

33.3  The RAF’s system for the payment of claims;

334 The RAF’s precarious financial situation;

33.5  The effect of COVID-19 and the expected projected dates for the

RAF to pay the claims that are due and payable;

33.6  How the respective law firms’ conduct in question is an attempt to

use the levying of execution for ulterior purposes;
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337  The injustice that will arise if the order for the stay of enforcement
proceedings is not granted in the terms prayed for or on such terms

as the Court deems appropriate; and

33.8 Conclusion and costs.

THE RAF AND ITS STATUTORY OBJECT

34 The RAF was established by section 2(1) of the RAF Act. The RAF Act sets
out a series of provisions that deal with the object, powers and purpose of the

RAF,

35 1have already referred to section 3 of the RAF Act.

36 Section 4 of the RAF Act sets out detailed powers and functions of the RAF.
The RAF is empowered to stipulate the terms and conditions on which claims
for compensation contemplated in section 3 are to be administered (section
4(1)(a)). It is also empowered to investigate and settle claims arising from
loss or damage caused by the driving of a motor vehicle (section 4(1)(b)). In
order to achieve these, and other objectives, the RAF is given wide powers
in section 4(2) of the RAF Act to purchase goods, sell property, invest money

and undertake related activities.
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37 Section 5 of the RAF Act deals with the sources of the RAF’s funds. It

38

39

provides that the RAF must procure the funds that it needs to perform its
functions by way both of (a) a Road Accident Fund levy as contemplated in

the Customs and Excise Act, 1964 and (b) loans.

In addition to these provisions, which delineate the scope of the RAF’s
powers and functions, the RAF Act deals with the legal implications of the

establishment of the RAF.

Section 21, with the heading “Abolition of certain common law claims”,
provides that no claim for compensation in respect of loss or damage
resulting from bodily injury to or death of any person caused by or arising
from the driving of a motor vehicle shall lie against the owner or driver of a
motor vehicle or against the employer of a driver (see section 21(1)). This is
a wide-reaching provision. While it remains competent for one private
individual (or entity) to sue another private individual (or entity) for loss
caused by damage to a vehicle in a motor accident, the RAF Act abolished
the right of such individuals or entities to claim damages for bodily injury or
death. As the law currently stands, claims arising from bodily injury or death
caused by the driving of a motor vehicle may only be made to the RAF. In

terms of section 21(2) of the RAF Act, the rule described above does not

17
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apply where the RAF is unable to pay any compensation. This is a

significant limitation of the rights of individuals.

In order to understand the reason for the RAF’s precarious financial position,

it is important that I set out briefly the history of the RAF’s funding.

THE HISTORY OF THE RAF’S FUNDING MECHANISM

41
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The RAF was created by the RAF Act. The RAF Act determined its funding
model or mechanism. The RAF’s financial problems are not a recent
development. They are linked to the funding mechanism, which is set out in

more detail below.

The liabilities of the RAF have exceeded its income on a month to month
basis since approximately 1981. This is an inherent feature of the funding

model created by the RAF Act and previous legislation.

Since 1996 when the RAF Act came into force, the only two sources of
income for the RAF are the fuel levy and loans. I have mentioned these
sources above and referred to the relevant provisions of the RAF Act. At the
moment, the fuel levy is charged at R1,93 for every litre of petrol sold. The

fuel levy provides an inconsistent source of revenue for the Fund because it

18
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is dependent on various factors (some political, some economic) and

which are entirely outside of the RAF’s control.

THE RAF’S SYSTEM OF PAYMENT OF CLAIMS

44 There are two ways in which the RAF pays out claims of members of the

45

46

public who have sustained bodily injuries or to their dependants where

victims die as a result of motor-vehicle accidents. These are:

44,1 A non-litigious route in which a claim is submitted to the RAF and
the RAF reaches an agreement with the claimant as to the quantum

of the claim and it is paid in due course; and

442 Court order (almost always and roughly 99% of the time) by way of
a settlement and very occasionally in opposed litigation that runs its

course.

The RAF has traditionally handled claims resolved in both ways in the same
way. It has subjected both categories of claims to the staggered payment

process that is used to manage the RAF’s cash flow.

In relation to the first category — claims paid through a non-litigious process
— claimants are advised of the time-frame in which to expect payment. This

has been anywhere from 120 to 180 days, depending on the circumstances,

19
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from the time when all of the paperwork is finalised and the final agreed

quantum is loaded on the system.

Procedurally, the same approach has been applied in the case of claims settled
by court order, either pursuant to a settlement agreement or following

litigation.

Historically (and this is something that the RAF seeks to change as part of its
operational overhaul), court orders and settlement agreements have not
provided for a delay in payment from the date of the court order confirming
the RAF’s liability to the actual date of payment of the claim. They have
simply determined the quantum of the RAF’s liability and made provision
for legal costs. In other words, the court orders do not afford the RAF any
delay time between the time of the grant of the court order to the date when

payment must be made.

Despite this, the vast majority of plaintiff attorneys who have obtained such
settlements on behalf of their clients have appreciated that the RAF uses a
queuing system for the payment of claims. They have therefore allowed their
clients to form part of that queue and have waited patiently for the sums
provided for in the relevant court orders and settlement agreements to be

paid.

20
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However, nothing stops a plaintiff who holds a court order entitling him
or her to payment to take steps to institute enforcement proceedings to

execute the order.

For several years, there has been a minority, but noteworthy, number of
attorneys who deal with RAF matters who have not been willing to join the
queue and who wish to execute their orders immediately. This has led to the
issuing of writs of execution. It is for this reason that part of the RAF’s
turnaround strategy is to attempt to build a system of reasonable delay into
the settlement of litigious claims to prevent the issuing of writs of execution
for immediate payment of claims — at least until litigious claims can be

substantially reduced or entirely eliminated.

While the RAF is still implementing the turnaround strategy, the RAF’s
financial position has become more precarious, for a number of reasons

including the effect of Covid-19. I will deal in detail with these issues below.

THE RAF’S PRECARIOUS FINANCIAL POSITION

53  The RAF is “technically insolvent” (to use the words that were once used by

the Minister of Transport). This has been true for years (indeed, decades).

21
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The RAF’s generally precarious financial position is a matter of public

record. It is set out in the letter from the RAF’s acting CFO dated 25 June
2020, a copy of which is attached, marked “FA3”. This is not a recent
development. COVID-19 has worsened the financial position for the RAF. It

has speeded up the state of concern, as I will show below.

The essence of the RAF’s acting CFO’s letter of 25 June 2020 is that the
RAF’s income has declined by 50% due to the poor economic climate in
South Affica as a result of the COVID-19 pandemic. On the other hand,
claims which have either been settled or in respect of which claimants have
obtained court orders for the payment of damages, continue to rise and are

currently classified as “requested not yet paid”> (RNYP).

RNYP claims which have been captured on the RAF’s financial system are
reflected as outstanding debt which is due for payment to claimants. The total
RNYP’s is currently around R19 billion. On the other hand, the RAF has
experienced a shortfall of approximately R7 billion in fuel levy income in the
last three months. The nett result is that the RAF is unable to pay claims as
and when claimants procure settlements, alternatively, when they obtain

court orders directing the RAF to pay.

The RAF has implemented an equitable system of paying claims on the basis

that the RNYP claims will be paid from the oldest to the newest. Based on

22
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the RAF’s available monthly fuel levy, the RAF is able to pay on average

claims which are 180 days and older.

However, certain attorneys for claimants ére not prepared to accept this
equitable system of paying claims in accordance with available resources, as
evident from this application as well as the application under case number
35838/20, which is to be consolidated with the present one. Below I mention
examples of other law firms that have also shown a lack of preparedness to
follow the RAF’s equitable system of payment of claims in accordance with
available resources. They have resorted to issuing and serving warrants of
execution on the RAF in an attempt to jump the queue and have their clients’
claims paid earlier than the remainder of other claimants who await their turn
for their claims to be paid based on the age analysis of outstanding RNYP

claims.

According to the Auditor’s Report that appears in the RAF’s Annual
Financial Statement for the year ended 31 March 2019, the RAF “incurred a
net loss of R55,779,880,000 during the year ended 31 March 2019 and, as of
that date the [RAF]’s total liabilities exceed its total assets by

R262,114,730,000".

Furthermore, the Report of the Board, contained in the RAF’s Annual

Financial Statement for the year ended 31 March 2019, under the heading

23
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“Solvency and Going Concern” states that “as at 31 March 2019, the entity

had an accumulated deficit of R262,208,058,000 and that the entity’s total
liabilities exceeded its assets by R262,114,730,000.” This report states
further that “the RAF has been technically insolvent for a considerable
amount of time”. It then refers to the funding history of the RAF over the
years, with the recent 5¢/litre increase, which the Board states it is not hopeful
that it would reduce the RAF’s accounts payable, which amounted to
approximately R11.2 billion as at 31 March 2019. A copy of the extracts of

the 2019 Annual Financial Statement is atiached hereto marked “FA4>.

According to the as yet approved Annual Financial Statements for the year
ended 31 March 2020, under the heading “Solvency and Going Concern” it
is stated that “as at 31 March 2020, the entity [RAF] had an accumulated
deficit of R322,097,780,000 and that the entity’s [RAF’s] total liabilities
exceeded its assets by R321,932,139,000”. A copy of the 2020 Annual

Financial Statement is attached hereto marked as “FAS”.

In an attempt to set out the RAF’s financial position as well as the facts and
the legal basis upon which it relies to obtain a further suspension for the
execution of writs, for at least 180 days, the RAF obtained an actuarial report
(titled Memorandum) from its Senior Manager: Actuarial, Itayi Charpuka. A

copy of the Memorandum is attached marked as “FA6”.

24
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The Memorandum summarises the details of the annual financial reports

of the RAF for the past four years, that is from 2017 to-date.

The Memorandum contains a table, which shows the value of claims settled
by the RATF between the 2017 and the 2020 financial years. These figures
were extracted from the RAF’s Annual Financial Statements for the period

2017 to 2020.

From this table it is apparent that the value of claims settled by the RAF each
year was greater than the amount of the fuel levy income that was available
to make payments for the settled claims. This has resulted in a build-up of
the claims liability for RNYP, which has grown gradually from a value of
R8.5 billion as at 31 March 2017 to about R14.9 billion as at 31 March 2020.

This is represented in the graph below.

The graph shows that the value of claims settled was higher than the value of
the fuel levy income that was available to pay for those claims, hence the

delay in payment of settled claims over the years.
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The Memorandum also sets out the decrease in the monthly income versus
the expenditure between the 2019 and 2020 financial years. This has been
shown through a table that sets out a comparison of the RAF's fuel levy
income and the value of claims that were settled each month during the 2019

and 2020 financial years.

The table below shows that the value of claims settled each month averaged
about R4.0 billion, whereas the value of the fuel levy income averaged about
R3.6 billion. This resulted in a net deficit of about R403 million each month,
which has led to the continuous growth of the liability for the settled but not

paid (RNYP) claims.
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RAF Revenue and Claims Expenditure 2019/20FY
| Fuel Levy Revenue|Claim Settlements| Paid Claims
Month Received Amount Amount
Apr-19 R 3,648,226,843 | R 2,805,509,169 | R3,348,403,264
May-19 R 3,727,892,126 | R 3,949,282,035 | R2,976,721,712
Jun-19 R 3,461,514,730 | R 5,376,800,103 | R3,262,146,989
Jul-19. R 3,530,607,193 | R 4,368,605,153 | R2,929,147,626
Aug-19 R 3,410,770,718 | R 4,022,115,905 | R2,817,690,834
Sep-19 R 3,201,069,943 | R 4,608,751,775 | R2,835,386,298
Oct-19 R 3,568,543,301 | R 4,689,593,351 | R3,019,716,425
Nov-19 R 3,796,988,000 | R 4,044,633,201 | R3,301,554,398
Dec-19 R  3,458,010,439 | R 3,846,883,130 | R1,388,362,226
Jan-20 R 3,807,332,144 | R 2,149,341,576 | R4,919,438,657
Feb-20 R 3,528,323,707 | R 3,781,914,759 | R3,259,514,169
Mar-20 R  3,495,556,973 | R 3,828,032,473 | R3,222,592,611
Average 19/20FY | R 3,552,903,010 | R 3,955,955,219
Monthly Deficit R 403,052,209
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Lastly, the Memorandum sets out the impact of the COVID-19 pandemic as

at 30 September 2020,

The Memorandum also sets out the expected COVID-19 pandemic impact

on the RAF’s fuel levy income for the next 12 months period, i.e. from 1

October 2020 to 30 September 2021. This information is crucial for the RAF

to determine what the effect of the COVID-19 pandemic will be on its fuel

levy funding for the next twelve months. It is for this reason that the RAF

seeks to prepare a report, confirmed on oath, for this Honourable Court

setting out whether and why the arrangement sought in paragraph (1) of the
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Notice of Motion should be uplifted or continued after the expiry of twelve

months, i.e. on 8 October 2021.

THE EFFECT OF COVID-19 PANDEMIC ON FUEL LEVY INCOME

(APRIL TO SEPTEMBER 2020)

71

72

As explained above, the RAF’s primary source of income is the fuel levy
(which dwarfs its income from investments). The RAF’s income from the
fuel levy has dropped significantly because economic activity has plummeted
as a result of the various stages of lockdown that have been imposed by the
state. This has necessarily led to a dramatic reduction in the consumption of
fuel. When consumers do not purchase fuel, the RAF derives no income from
the fuel levy. It is as simple as that. And this has been the experience of the
RAF during 2020. It was already the experience of the RAF before that
because when the economy does not do well, revenue from the fuel levy
drops. But the national state of disaster and the lockdown exacerbated an

already dire financial situation.

The Memorandum shows a comparison of the fuel levy that was expected to
be received over the period 1 April to 30 September 2020 before the COVID-
19 pandemic, and the actual fuel levy income that was received over the

period. The actual figures are set out in the table below:
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Corona irsPaeicimpacton RAF el e o the peod 1 Apr 22040 3 September 23

Cash Fo Pjecion** o2 Moy ed W0 gl Sepdofol

Prected RAFful ey income (R000) before Corona | 3,705,657 [ 3795657 395,657  3909065| 3905065| 3909065| Btdses

Prjected RAF e levy income (ROOD) after Coora | 3770000 | 2558000 | 1599.978|  1.60802| 2357606 | 366083 58248

et Corona Impact {R'000) 51318 219568] 2608263 1551459 3002 TR

73 What transpires is clear from the table is that the actual fuel levy income that
was received over the period 1 April 2020 to 30 September 2020 was R7.9
billion lower than expected due to the impact of the COVID-19 pandemic
and the lockdown. This has further reduced the RAF"s ability to pay settled
claims in a timely manner. This translates to a 34% decrease in fuel levy

income.

INCOME AND EXPENDITURE OVER THE NEXT 12 MONTHS

(OCTOBER 2020 TO 30 SEPTEMBER 2021)

74  The table below shows projections of income and expenditure over the next
twelve (12) months, i.e. over the period 1 October 2020 to 30 September

2021.
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75 The above table shows that:

75.1

75.2

The claims settlements are expected to average R4.3 billion a month,

whereas the fuel levy income is expected to average about R3 billion

amonth. Operational costs are expected to average R178 million per

month. The expected deficit will average about R1.25 billion per

month.

This will result in an increase in the RNYP from the current level of

R17.6 to about R33.3 billion in September 2021. The payment delay

from settlement to payment is expected to increase gradually from

187 days to 331 days, with an average payment delay of 261 days.

If these projections do not improve, the RAF may be forced to

request an extension of the 180 days currently sought. Whether this
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will be required will be reported by the RAF to the Court on or

before 8 October 2021,

HUGE GAP BETWEEN REVENUE AND EXPENDITURE

76

77

78

The increasing big deficit for settled claims is mainly driven by the increase
in claims seftlements, without a corresponding increase in the fuel levy

income.

The fuel levy income is significantly lower relative to the pre-COVID-19
levels, which was also not healthy, due to a significant decrease in economic
activity during the state of national disaster and the lockdown. On the other
hand, the volumes of claims expected to be settled in the next 12 months has

not decreased.

The RAF's claims liability was valued at R315.8 billion as shown in the table
below. This is the total liability for claims arising from accidents that

occurred before 1 April 2020.
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RAF Claims Liability as at 31 March 2020
Reported | Incurred But
Claims liability | Not Reported |
(ORC) (IBNR) Total Liability
Claims Liability (R'm) 212,827 102,955 315,782
Claims Liability (R'm) 212,827 102,955 315,782

79

80

Of the total liability, R212.8 billion is for claims already reported to the RAF
and are on the RAF claims system (ORC), and R103 billion is for claims that
have been incurred but not yet reported (IBNR) as at valuation date. As such,
the volume of claims that are ready to be processed and settled is already
high. Thus, the value of claims expected to be processed in the next 12
months will still be quite high, whereas the fuel levy revenue is depressed
due to the reduced economic activity. This will lead to the growth in the

RNYP balance as shown in the projections above.

The benefit of the reduction in road accidents over the lockdown period will
only be realised in about 2 to 3 years as it takes new claims to be registered
and processed. Thus the RAF’s financial position will not improve in the

short-term as a result of the reduction in accidents over the lockdown period.
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RAF INCOME AND EXPENDITURE PROJECTIONS FOR THE

PERIOD 1 OCTOBER 2020 TO 30 SEPTEMBER 2021

81

82

RAF’s Income and Expenditure projections for the period 1 October 2020 to
30 September 2021 show a serious on-going deficit. I attach, marked as
“FAT”, a copy of the spread sheet of the RAF Income and Expenditure
projections for the next twelve months. The notes explain the impact of the

lockdown on the fuel levy contributions and payments.

I also attach a spreadsheet setting out the Historical Revenue and Expenditure
between 2017 and 2020. It is marked “FA8”. It also sets out the Average
Payment Delay in days during the period in question. It is on this basis that
the RAF seeks a 180 day payment period from the date of a court order
confirming the RAF’s liability to pay. As explained above, should this
payment delay period improve or worsen in the coming twelve months, the
RAF will explain to the Court the reasons and whether this requires the 180
days to be retained or extended in the current form or amended and the period
for which the arrangement should remain in place to enable the RAF to fulfil

its statutory object.
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IMPACT OF COVID-19 ON_THE RAF REGARDING JUDICIAL

ATTACHMENTS

83

84

85

COVID-19 has had a further adverse impact on the RAF’s position in relation
to judicial attachments. It has created an environment of increased economic
distress, which leads to desperation. There are many firms of attorneys whose
sole source of income is RAF work. Those attorneys only get paid when their
clients get paid. This increases the volume of attempts to execute against the
RAF’s assets by attorneys who are unwilling to wait for claims to be paid in

terms of the queuing system.

Because the RAF has been “fechnically insolvent” for years, there has always
been a small number of claims which were the subject matter of attempts to
execute against the RAF’s assets. This position has worsened as the South
African economy has deteriorated, especially with the impact of the COVID-

19 pandemic.

There are between 2500 to 3000 attorneys that prosecute RAF claims on
behalf of their clients. Many of those attorneys deal with huge volumes of
claims. They process thousands of claims per month in a systemised way.
The attachments during 2019/2020 that I described in my presentation to the

Board reflect the endeavours of about 100 attorneys out of the 2500 to 3000
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attorneys that deal with the RAF and have obtained settlements on behalf

of their clients.

The position therefore is still that the vast majority of attorneys appreciate
the constraints within which the RAF operates and are willing to accept the
reasonable delays that the RAF needs to impose on the processing of claims

(including claims settled by Court order).

Despite the numbers of attomeys that do not wish to wait and resort to
attachments, their efforts are largely disruptive as they may stop operations
in branches of the RAF and adversely impact on its ability to meet its
statutory object. These efforts will gain significance in relation to the RAF*s
operations in the current environment where the RAF’s finances have
worsened as explained above. The next twelve months may make the

position even more precarious if the projections above turn out to be accurate.

Not all law firms who have obtained writs of execution against the RAF have
done so for proper and bona fide purposes. Below I will set out examples of
law firms, including the second respondent, who have attempted to use the

levying of execution for ulterior purposes.

ULTERIOR PURPOSES
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I set out below four examples where different law firms, including the

second respondent, attempted to use the levying of execution for ulterior

purposes.

The first scenario: The conduct of the second respondent in this case

90  As stated above, the second respondent issued six warrants of execution in the

91

92

amount of R 6 million. It threatened the RAF with a sale in execution, which
was scheduled for 1 September 2020. The following day, the second
respondent had the RAF’s office furniture removed by the Sheriff at its

largest branch in Menlyn.

However, the assets that the Sheriff purported to attach were valued at
approximately R400 000,00. When the law firm received the Sheriff’s return
of service and realised the value of the movable assets that were recorded by
the Sheriff, it ought to have known that it could never have satisfied the debt
of its clients which were valued at R6 million from the R400 000,00 worth

of movable assets.

Furthermore, prior to the RAF bringing the urgent application it informed the
second respondent that the movable assets that it sought to have attached and
removed from the RAF’s offices in Menlyn, in fact belong to third parties.
The second respondent nevertheless went ahead and had the assets removed

from the RAF’s offices.
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The second respondent had also been informed that its clients were not

next in line and that he was supposed to wait its client’s turn. Instead, it chose
to have the warrant of execution issued to be executed and to get the Sheriff
to remove the RAF’s furniture from its offices. This had the effect of

crippling the operations of the RAF.

I submit that it is highly unlikely that the law firm had the furniture of the
RAF removed from its office with the genuine intention to have its clients’
claims paid from the R400 000,00 worth of the furniture, given the amount
of the clients’ claims. It already knew that most of the movable assets at the
RAF’s Menlyn office belonged to third parties and that its clients were not
next in-line for payment by the RAF, whose current liability in respect of
claims I have explained above. The second respondent’s conduct amounts to

the use of the execution process for ulterior purposes.

I point out that the six claims of the second respondent’s clients that the
second respondent obtained warrants of execution for were due to be paid by
the RAF in the normal course on 02 October 2020. However, payment could
not be made due to the attachment of the RAF’s bank accounts held at Absa
Bank by the Sheriff Centurion East on 18 September 2020. As a result of this
attachment, 5325 payments for the six and other claimants to the estimated

value of R 964 million could not be made today.
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96 The RAF has engaged Absa extensively on the issue of attachments of its

97

bank accounts. I provided Absa with a copy of the Court order of 10
September 2020 on the day that it was granted. The engagements between
RAF and Absa have a long history by way of meetings and have culminated
in letters exchanged between the RAF’s attorney to the Sheriff Centurion
East and to Absa. Absa has only advised the RAF today at 10h52 that it will
continue to honour the writs until the RAF obtains a court order to set aside
or suspend the writs. I attach the letter of Malatji & Co to the Sheriff
Centurion East [dated 21 Séptember 2020] and to Absa Bank [dated 01
October 2020] as well as from Tim du Toit Attorneys dated 09 October 2020
as annexures FA 8.1 to 8.3 dealing with the attachment of the RAF’s bank

accounts.

The RAF’s Absa bank accounts remain subject to the attachment and in the
result no payment transactions can take place. But for the attachment of its
bank accounts, the RAF would bear no liability to the second respondent’s
clients. The RAF brings this application for the general order that it seeks in
respect of all future claims as set out in the notice of motion and not in respect
of the claims of the second respondent’s clients. I return to the issue of

attachment of the RAF’s bank accounts later below.
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In order to show how rampant conduct similar to that of the second
respondent is, I set out below further examples of firms of attorneys who are

using the levying of execution for ulterior purposes.

The second scenario: The conduct of K Malao Inc

99

100

101

On 18 August 2020, a firm of attorneys K Malao Inc (Malao) issued a
demand on the RAF together with a writ of execution for the payment of an
amount of R10 053 307, 97 (ten million and fifty three thousand, three
hundred and seven rand and ninety seven cents). Within twenty four hours
of making its demand, the firm demanded immediate notification by the RAF
so that it could “hand the writ to the Halfway House Sheriff in Midrand”.
Copies of the letter of demand and the writ of execution and the court order

are attached, marked “FA9”,

On 18 August 2020, Malao issued a demand on the RAF together with a writ
of execution for the payment of an amount of R8 080 030, 00 (eight million
eighty thousand and thirty rand). Within twenty four hours from demand, it
required notification from the RAF so that it could “hand the writ to the
Halfway House Sheriff in Midrand”. Copies of the letter of demand, the writ

of execution and the court order are attached, marked as “FA107.

On 20 August 2020 the RAF’s attorneys, Malatji & Co Attorneys (Malatji),

responded to Malao and indicated that the sheriff of Centurion East has
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served on the RAF the aforementioned writs of execution on 19 August

2020. Malatji informed Malao that its intention to hand the aforesaid warrants
to the Sheriff Halfway House for execution on Vodacom Limited was
unfounded and unlawful. This is because Vodacom is not in possession of
any incorporeal property or incorporeal rights of the RAF. Furthermore, that
the subscription agreements entered into between Vodacom and the RAF do
not constitute either incorporeal property or incorporeal rights which are
capable of attachment by the Sheriff in execution of a warrant of execution.
Also that subscription rights that accrue to the RAF are not incorporeal rights
which have any monetary value capable of attachment by a Sheriff in

execution of a judgment debt.

Malatji concluded that Malao’s warrant of execution issued in that matter
was merely an attempt by Malao to not wait for his clients’ turn for payment
but to apply unwarranted pressure for payment of the judgment debt the firm
had obtained for its clients. Also, that this was a manifest attempt by Malao
at prioritising its payment of judgment debts over the payments of other tens
of thousands of claimants who have been awaiting their payments to be made
in accordance with available cash resources of the RAF. Furthermore, the
manner in which the firm went about attempting to execute the warrants

constituted an abuse of court process.

40
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Malatji requested Malao to withdraw the instructions to the Sheriffs of

Centurion East as well as Halfway House to execute these patently defective
warrants of execution, alternatively to agree to hold the execution of the
watrants in abeyance pending a court application to have the warrants set
aside. The RAF undertook to have the application to stay the warrants of
execution served on Malao by no later than Monday, 31 August 2020. A copy

of Malatji’s letter is attached, marked “FA11”.

On 27 August 2020, Vodacom’s attorneys, Farah and Parker Attorneys
addressed a letter to Malao on behalf of Vodacom, attaching the letter that
they had addressed to the Sheriff Halfway House - Alexandra on the same
day. They stated that the two notices that were issued by Malao were invalid
and that Vodacom is simply not able or permitted to comply with them. They
invited Malao to instruct the Sheriff to withdraw the notices in question. A

copy of this letter, which was copied to Malatji, is attached, marked “FA12”.

Malao’s attempt to attach and execute on subscription contracts that the RAF
has with Vodacom is nothing but extortion and an attempt to cripple the
RAF’s operations. Under no circumstances would the cell phone or
telephone subscription contracts for cell phones that the RAF has with

Vodacom qualify as the right, title and interest of Malao clients’ claim or
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incorporeal rights of the RAF that is held by Vodacom and could satisfy

the firms® clients® in the millions of Rands.

The third scenario: Attachment of the RAF’s bank accounts

106

107

108

On 18 September 2020 the Sheriff Centurion East sent a letter to the RAF
acknowledging receipt of writs of execution with a spreadsheet and Notice
of Attachment in terms of Rule 45(8) and Rule 45(1) dated 18 September
2020 which were hand delivered to her office. A copy of the letter is attached,

marked “FA13”.

As per the Notice of Attachment in terms of Rule 48(8)(c) and Rule 45(12)(a)
of the Rules, 182 law firms whose details are contained in the spread sheet
titled “Notice of Attachment in Execution in Incorporeal Property or Right
in Property (Rule 45(8) (12)” issued a writ of execution against the RAF’s
bank accounts held at ABSA bank as part of the RAF’s movable goods,

including its incorporeal property.

These law firms sought to attach the accounts held by the RAF at ABSA bank
“and all other bank accounts” for a collective amount of R102 141 650, 76
(one hundred and two million, one hundred and forty one thousand, six
hundred and fifty rand and seventy six cents) and all further costs in the

execution of the writs. Copies of the Notice of Attachment in terms of Rule
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48(8)(c) and Rule 45(12)(a) of the Rules and the spreadsheet are attached,

marked “FA14”,

Once the RAF’s bank accounts are attached, it would not be able to settle

claims and fulfil its statutory object. Such an attachment is an abuse of

‘process. The attached bank accounts cannot be operated once attached and

is clearly a self-help mechanism in that it is an attempt at appropriating the
money standing to the credit of the RAF’s bank account ahead of payments
to many other long awaiting plaintiffs. The step is not bona fide as it may
cripple the functioning of the RAF and deprive members of the public that

may have claims not to have those claims met at all.

The fourth scenario: The attempt to attach the fuel Levy

110 On 21 September 2020 Mduzulwana attorneys (Mduzulwana) addressed a

111

letter to the Minister of Transport (the Minister) in which they informed him
that they had served a writ of execution at the Minister’s office on 18 August
2020. They informed him that they had attached the RAF’s incorporeal
property or incorporeal rights in property, right to title, interest and levies.
They indicated that consequently they did not expect the RAF to receive a

fuel levy payment unless the writ of execution is satisfied.

In this letter, Mduzulwana attached the relevant writ of execution and

informed the Minister that should the RAF’s fuel levy payment be made
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before the writ is satisfied, they would bring an urgent application for

contempt of court against the Minister and the Department. Copies of the
letter, the writ of execution for the amount of R3 987 518.00 (three million,
nine hundred and eighty seven thousand, five hundred and eighteen rand) and

the court order are attached, marked “FA15”.

The attempt by Mduzulwana to attach the fuel levy is nothing but an attempt
to extort payments from the RAF regardless of its financial situation.
Attaching the fuel levy would also frustrate the RAF in fulfilling its statutory

object. The approach is clearly an abuse of process.

THE INJUSTICE LIKELY TO ARISE

113

114

The RAF, under my leadership and with the approval of the Board, is
committed to a five-year plan to substantially improve the financial position

of the RAF to enable it to meet its liabilities,

It was for this reason that after the Acting CFO’s letter dated 25 June 2020
that T have referred to above, Iengaged with a number of law firms nationally
in order to explain the difficulties faced by the RAF as well as the remedial
measures that the RAF was trying to put in place in order to ensure that things
turn around and that in future the RAF is able to pay claimants within a period

shorter than 180 days.
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The RAF started meeting plaintiffs’ attorneys from the end of June 2020.

The plan is to meet the top 200 firms as well as those firms that issued writs
and attempted to attach RAF’s assets, including bank accounts. It is not
practical to meet all the firms at once. The meetings are generally held every

Mondays and Tuesdays with an average of five firms seen in a day.

The purpose of the meetings is mainly:

116.1 to outline the RAF’s operating model; one that aims to be claimant
centric and envisions a cordial and closer relationship with all

stakeholders, including plaintiff attorneys;

116.2 to outline the financial and other challenges currently facing the

RAF;
116.3 to work with firms to reconcile the RNYP book.

I attach a copy of a report on the meetings thus far held with the plaintiffs’
attorneys marked, “FA 16”. It sets out the number of firms that the RAF has
met with as at 5 October 2020. It also sets out the complaints that were raised
by the respective law firms during these meetings with the RAF. They

include the following:

117.1 Claims that have been settled with the RAF that are not being

requested on the system, cause delays in them queueing for payment;

45

113



118

119

42

117.2 Not receiving expected payments from the RAF; and

117.3  Failure or delay in responding to their queries by both the Treasury

Department and Operations

The report also sets out failures and successes of the meetings that were held

with the plaintiff attorneys. Some of the highlights include the following:

118.1 that some firms withdrew writs of execution obtained against the

RAF from different Sheriffs subsequent to the meetings;

118.2 The result that even some law firms refunded the RAF for duplicate

payments that had been made by the RAF to them in the past;

118.3 Reconciliations of RNYP’s were done for firms that submitted

information required and they started being paid.

The cooperation that the majority of the law firms have given to RAF in order
to assist it manage its financial resources to meet its statutory obligations is
necessary to avoid the collapse of the RAF or utter failure to meet its statutory
object. The conduct of the other firms, examples of which I have given
above, will result in adverse impact on the RAF and significant injustice on
the rest of the members of the public that may have claims against the RAF

arising from motor vehicle accidents. The conduct that I have described
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under the four scenarios above displays the abuse of execution proceedings

for ulterior purposes.

120 In all of the circumstances described above, a good case is made out for this
Court to exercise its discretion under section 173 of the Constitution, the
common law, alternatively Rule 45A to grant the relief that the RAF seeks.
It is in the interests of justice that the relief is granted to protect constitutional
rights, the public interest and the RAF’s ability to fulfil its statutory object in
order to respect, promote and protect constitutional rights and the public
interest. Further submissions will be made at the hearing of the application

in this regard.

CONCLUSION

121 I am advised and respectfully submit that a proper case is made out for the

grant of the relief sought in the notice of motion.

WHEREFORE the applicant prays for an order as set out in the notice of motion.

(o] K

DEPONENT
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Signed and sworn before me at on this the day of
2020 the deponent having acknowledged that he/she knows and understands the
contents of this affidavit, has no objection to taking the prescribed oath and that

he/she considers it binding on his/her conscience.

COMMISSIONER OF OATHS

FULL NAMES:

ADDRESS:

CAPACITY:

MABATHO MOTIMELE
Practising Atlorney RSA

ER Qntum? St “WS- "'“i‘ni‘éﬂﬂ Us G&ths
010 Pretorius Street
?‘:A.;;ie.iu (1133

Tel: (012) 323 6450 Fax: (012) 323 8157

s



- n ANNEXURE "FA1" 49

BOX NO. 31
IN THE HIGH COURT OF SOUTH AFRICA 15/69] 200
(WESTERN CAPE DIVISION; CAPE TOWN) Hhavdan

CAPE TOWN: Tuesday, 15 September 2020 at Cape Town
Before the Honourable Ms Acting Justice Norton

CASE NO: 12863 / 2020

In the matter between:

ROAD ACCIDENT FUN© Applicant
And 2020 -09- 18

MR. NELSON NTSIBAN1SU N.O. First Respondent
MINITZERS ATTORNEYS N.O. Second Respondent
THE SHERIFF OF THIS HONOURABLE COURT Third Respondent

N
[BBA(T] ORDER

\ Having read the papers filed of record and having heard counsel for the above

\
\\

A\
A
h

\ named Applicant:

\

.\.I

Itis hereby ordered that:



1. Pending the finalisation of an application to be instituted by the Applicant in
terms of Uniform Rule 45A to stay the execution of the warrant of execution
issued under Western Cape High Court case number: 4781 / 2013 (hereafter
“the warrant”), which application shall be instituted within 20 (TWENTY) days
of the grant of this order, the First Respondent is interdicted and restrained
from removing and/or continuing with the removal of any movable property

which has been attached by the First Respondent in terms of the warrant.

2. No orger is made as to costs.

AT

. -\\ )

BY, pa'pg}g\ OF \'HE'COURT i
¥ I|,‘ " \ \\ -
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v % E [
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3
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%

31 WERKSMANS ATTORNEYS, CAPE TOWN
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IN THE HIGH COURT OF SOUTH AFRICA
EAST LONDON CIRCUIT LOCAL DIVISION

EL904A/2020
BEFORE THE HONOURABLE JUDGE HARTLE
On the 17t SEPTEMBER 2020
in the matter between:
ROAD ACCIDENT FUND APPLICANT
and
NOMANDLA NDABENI N.O. 15t RESPONDENT
(in her capacity as the Sheriff of the High Court, East London)
MANCOTYWA INCORPORATED 2" RESPONDENT
(in its capacity as instructing attorneys to the Shetif)
TA NKELE & SONS ATTORNEYS 3 RESPONDENT
(in its capactily as instructing attorneys to the Sheriff)
LANDELA BOMELA ATTORNEYS 4 RESPONDENT
(in its capacity as instructing attorneys to the Sheriff}
ROEL OFSE MEYER ATTORNEYS 5! RESPONDENT

(in its capacity as instructing attoreys to the Sheriff)

Having heard Mr Kotze for the applicant and having read the papers filed of
record;

IT IS ORDERED THAT:




The Applicant is granted leave to bring this application as one of urgency
as provided for in Rule 6(12) of the Uniform Rules of Court.

A Rule Nisi hereby. issues, calling upon the Respondents and any
interested parties to show cause to this Court, if any, on Tuesday, 13
October 2020 at 09h30, why an order in the following terms should not be
made final:

2.1,

22.

2.3.

24,

2.5.

Interdicting and restraining the First Respondent from removing
and/or continuing with the removal of movable properties in the
possession of the Applicant, at its premises at 20 Drury Lane, East
London GBD, East London.

Directing and ordering the First Respondent to forthwith return any
movable property, that has been removed in execution, to the
Applicant at its premises at 20 Drury Lane, East London CBD, East
London.

interdicting, suspending and/or staying the sales in execution
scheduled for Thursday, 17 September 2020 at 12h30 and Friday,
25 September 2020 at 12h30.

In the alternative to the foregoing, that the First Respondent be
interdicted and restrained from removing the movable property in
the possession of the Applicant at any of its premises in the
Honourable Court's jurisdiction, pending the finalisation of an
application to the Full Bench of the High Court of South Africa,
Gauteng Division, Pretoria in terms of Rule 45A of the Uniform
Rules of Court under case number 43873720 in that Division, to be
instituted within 20 days of the granting of the order of that Court,
which Order was granted on 10 September 2020.

In the further alternative to 2.4 above, that the First Respondent be
interdicted and restrained from removing the movable property in




the possession of the Applicant at any of its premises in the
Honourable Court’s jurisdiction, pending the finalisation of any
application setting aside such writs of execution in terms of Rule
45A of the Uniform Rules of Court, or on such other grounds as are
permissible, to the applicable courts out of which the writs were
issued by the Second to Fifth Respondents, which applications
should be instituted within 20 days of the granting of this Order.

Paragraph(s) 2.1, 2.2 and 2.3 above shall operate as an interim order with
immediate effect, pending the confirmation or discharge of the Rule Nisi.

The Applicant is granted leave to serve this Order by way of email and/or
by hand delivery, on the Respondents.

Y ORDER OF COURT F Privats Bog X1, Esst London 5201

STANT REGISTRAR \

N JALI
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=~ Road
Agxident
Furid
Email Address: beitumato@raf.co.za
Contact Mumbsr: 012 821 1622 26 June 2020
Plaintiff Atorneys
Dear Messrs.

RE:  FINANGIAL STATUS UPDATE OF THE ROAD ACCIDENT FUND

.

1 The above matier reganding the Road Archient Fund Financial Status Lipdate refers.

2.  Pursuant fo corraspondence dated 25 March 2020 on the 2bove metier, It is patlinent for the RAF
to provide a comprehensive update in the current cash management status, as wall as {o share
with you refevant statistics in relation to the RAF's finendial situsion to dete.

8.  The stalus update is impodant in keeping our key eleiteholders well infvmed of the RAF, iis
operational matters and importartly challenges which tend to affect the RAF's ebility to meet its
obligzlions end o foster a ralationship of trensparency in meintaining good etakeholder relations.
To that end, we heraby provids you with this update.

CURRENT CASH MANAGEMENT STATUS

4.  The summasry bslow sels out the oash slalus of the RAF, is at the time of writing this Istier, as
followrs:

4.1 The racent apporionment from the fust levy received by the RAF has been significantly fower
than expected, dus fo larger diese! rebates claimed. Month on month we have seen & drop in
revanue of 4% - 6%4;

4.2 The rate ai which clalms are seftiad Iz growing from month to month at epproximately 8% -
10%, causing the velue of claims Requesled But Not Yet Paid (RNYP) to be significantly higher

than in previous years.

Centurlon: Eoo Glades 2, 420 Witch Heze! Avenus, Centirion, 0048 | Privata Bag X178 Canfurizn 0045
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4.4 Represantad claime account for eppraximatsly 94% of our {ofal Requested Not Yet Pald
Balance, wihich necessitatss that the RAF pays these claims as and when money becomes
availabla, tn months where fhe RAF racelves a higher percenttge epportionment in the fuel
Isvy income, we have besn able to pay reprasenied clalms when they rezch an age of 120 -
180 d=yrs.

4.4 In months where the fuel levy Is lower than aur average prolection, the RAF has only bean able
io pay ihe clalms when they reach an age of 180 days.

4.5 In rsoent months, I en allempt 10 cover the backing of payments, cur avallable funds have
bean depleled within & period of two weeks upen receipt of the fual levy slloceted to the RAF.
‘The implled effact is that we are unable lo do frequent payment runs as we had been able to
in precaring motiths ag per our nomn.

WARRANTS OF EXECUTION, NOTICES OF MOTION FOR THE LIQUIDATION OF THE RAF,
NOTICEE OF 3ALE OF EXECUTION, APPLICATIONS FOR CONTEMPT OF COURT AND
THREBATS OF ARRESY OF THE CEQ AND OTHER OFFIGRALS

S5 The eltachment of the RAF's Bank account by sums plaintiff attorneys ssems to be a serously
emerging trend which has significantly impacied o tha RAF's abllily to make paymants In terms of
it gge analysis approsch. This seif - halp appraach has resuited In the RAF being unable to hanour
planied or schaduled payments due o a sudden unsvellabitily of funds as a result of significant
amounts of moniss be paid directly by the Bank fo the Sheriff.

6 In our effort io menage this unforiunate shustion and to enawre that fimds are avallable o pay
claims as scheduled, we strongly discourage the lssuing of writs and rather encourage direct
‘engagement with the RAF In commiiting to payment dales anditerms.

7 ‘Theisgel rights of claimants are not disputed by the RAF, howevar, dus regand must be teken that
when afl funds have been axhausted then none of the ebove messurea will ensurs payment. On
tha contrary it only results in ebrasive results, to the prejudice of ofher daimants who have been
prepared o engage towarde a construciive cutcome with the RAF
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The following trands have been ohearved:

8.1 Plainlifi firms, despite efforis to engage va dedicated communication channels, with proposals
for effordable payment plans within our avallable cash and distribution of such awzilable cash
based on ihe principles of equitable and falr alfocalion, have continued to Issue lage numbess
of writs.

8.2 Unfa funately, given the material disruption these firms cause to the RAF (oprerafionally and s
“&r 55 cesh fow management are cunsemed) and the magnitude of the pressurs they apply to
the Shetiif, paynrents fo & few firme take placs, contrary i what Is aquitable In tarms of our
avallable cash. This comas at the expense.of many other firms that coudd hove benefitted from
an equltable distribufion of fundls.

[iPACT OF COVID-18 ON RAF'S OPERATIONS

1o

11

it s by now commondy known thal on 15 March 2020, President Cyrit
Ramsphosa snnounced the declaration of a netional etate of disastsr following the Werld Heslth
Organisstion declaring the COVID-10 outbreak a8 & pandemic as woll as measures that must be
implemented in South Afts and a Subsequent lockdown which resulted in closure of most
business in the tountry, except for essential setvices providers.

1t Is further notsd that during the sforesaid pariod, the RAF offices were dlosed In strict adherence
to the COVID-18 regulstions and guidelinas. Wiisreas wa nole the Inconvenience and unanviable
position that you endfor your cliante ware subjectsd {0 as a result of the iooktdown, we shall strive
1o uss owr best endeavaurs to ensure that we effect paymants, subject to svallabifity of funds,

COVID-18 lockdown had the aeffect of reducing fuel sales volumes and hes resulted In reduced
RAF fuel levy Income. We sstimate a worel case ecanario of 80% reduction in fuel lsvy income
amounting to R8,625 bifiion over the first fives months fram June 2020 to August 2020, 35% re-
dugtion in fual lsvy incoms amounting to RE421 bilion over the next four montfis from Septembar
2020 lo Daceinber 2020 and 30% for the last three months of the finencial year ie. Jammary 2021
lo Macch 2021, amounting fo R3,438 billion. Thus, a tote! expacted dechine Infusl lesvy of R17,660
bilior: for ths period frer June 2020 to Merch 2021. In the absence of any cash infection, the
outstanding claims requested but not vel paid (RNYP) will adso increase by R17,680 billion.
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The following trande have baen observed:

8.1 Pleintiff fisrns, despits efforts to engege via dedicated communication channals, with proposals
for affordabla payment piang within our avalable cash and distibution of such avellable cagh
based on the principles of aguiable and falr eliocation, have continuexd to lesue large numbsers

of wrils.

8.2 Unfoilunately, given the material disruption these fims cause fo the RAF {operationally end as
far es cagh fiow management are concemed} and the megnitude of the presswe they apply fo
the Sherii¥, payments to & few firms take place, contrary to what i& equitabls in tarme of our
avallable cash. This comes at the expense of many other fimms that coutld hawve benefited from

2R equitable distribution of funds.

IWPACT OF COVID-19 ON RAY'S OPERATIONS

10

11

R & by now commonly known that on 18 March 2020, FPreskient Cyri
Ranmaphosa announced the dsclaration of a national state of disester following the Ward Health
Organigation dedlaring the GOViD-10 oulbnask a3 a pandemio as wall as measures that must be
implemented In South Afrlea and a subsaquent lockdown which resulted in closure of most
business in the counky, except for essential services providers.

i Is fusher noled that during the aforessld pariod, the RAF offices ware closed in strict adhetence
fo the COVID-18 regulations and guldslines. Whereas we note the Inconvenience and unenviabla
posttion that you andfor your clients were subjected to a9 a resut of the lockdown, we shall strive
to uee our best endeavours to easure that we effect paymants, subject to availabilily of funds,

COVID-19 lockdown had the effect of reducing fusl sales volumes and has resuliad o reduced
RAF fudl lavy income. Ve estimete a worst case scenario of 80% reduction in fuef tavy incoma
amounting t R8,925 billion ¢ver tha firet three months from June 2020 fo August 2020, 36% re-
duction [n fusl fevy income amounting to R5,421 billion averthe next four months from Sspltember
2020 to Dacember 2020 and 30% for the last thras months of the financial year i.e. Janusry 2021
& March 2021, amounting to R3,438 biiion. Thus, e tols! axpacted dedling in fize] levy of R17.680
biliion for the pariod frem June 2020 to Rarch 2021. In the abserice of any cash injection, fhe
outsianding staims requasted but not yat pald (RNYP) will also Inereasa by R17,880 bitlion.
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12 With the reducilon in fuel levy, the Road Accident wil not be able to honowr aff its financlaf

commitments for the months of June 2020 to March 2021. Thus, the fese then expected fuaf fovy
at an average of sbaut R742 miflon per menth for the thres monthe of June 2020 to August 2020
will only be abls lo pay orificel servicas, The other calegories of olalms will not be mst.

PRACTICAL ENGAGEMENTS WITH THE TREASURY DEPARTMENT

13

14

15

18

17

16

19

The Treasury Department's dedicated emall address remain acliva to faclitate the ongoing
engegement batween RAF and ifs claims stekeholders, The emell address is as follows:

[Tunaroumd fioe |
| 2 Tbusiness Days |

B S

Tiadicatad inboxes
LPfalanff Attomsys

PRS-

in an effort to Toster bettar engagement and streamiine communications channsls, belaw follows
the by now familler useful nates when engaging with the RAF Treasury Department, witich we
continue to Include It as ws often still nesd to refer service providers end claimants to these notes,

The payment daye referred to are caloutated from the date en item was requested for peyment by
the Reglon, NOT whan !t was settied (seitlement dates are nof captured onour system). This aliows
us lo do cash flow foreceasting and praciize cash management,

When sending en emafl to the address indicatod above, please ansure that you tearly Indioate
nama of your firm and the RAF fink oF refefence number In question as the subject ine on yout
corraspondenca,

Cansolidate your ehquiries in one comegpondence,

The Individuels oversesing the e-mafl address wili not sccapt phons cails ar engage with you
parsenally.

Flease do not contact the RAF Traastiry Departmant on their personal cell phones or socisl madia
piatiarms. They are nol permitted io accept phone calis after hours or respond o communication
via any other plaiform, except via @ RAF e-mail addrass, or the RAF ofiicial webslle, or officla)

snelal madia platforms.
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For items NOT yet requestad for payment you need to engage with ihe refevant Region's Claims
Depariment. In this regard, plaase refer o our webslte for the confact detells of the Reglonhal

Offices.

Piease snsure ihat you aflow a couple of days batwseen the payment commltroent by the RAF and
thet which you commit to your client.

The confidentiafity of the payment information shared needs to be borme i mind canstantly to
ansure the safely of otr claimants.

Please nots that ohge awrit has been issued on a matter, the original payment raquast is cancelled
aad | Is re-requestad apainst the Shedff. The RAF dose nof determine the prioritles of the Sheriff
and you need 1o engage directly with the Sherdff both in terms of when payment to the Sheriff Is
espacted, aswell as when you can expect payment from the Sherifl.

A remifftancs adyice In tenms of these payments Is submitted to the Sheriff and should be obtained
froin such Shariff. Once payment is made to the Sherill, the RAF has adhered fo lis legal ohligations
and I3 no longer accountable for any amounts. The reletionship then becomes. one between

yourself and the Sherif’'s Office.

We ere tinaie that many of you experence fustrations with the process o caplure asitisd claims
for peyment end we are sware of our shorfcomings In this regard tha! need to be sttended to,
Plense confue engaging with the relevant Raglon. Tha importance of establishing a relatinnghip
with tha Raglons cannot be emphasised enough.

The Tre=sury and Operstions staff must be engaged professionglly. Abusive and disrespectful
eorranonndoneo is not appraciated.

PAYMEMY DAVS

27

Plae== I reminded thet the payment days we osumently endeavorto honour are 180 days from the
date of request for payment. Claims will be paid from the oldeat to the newest in order to keep the

E gl o we ourent,
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26

For items NOT yat requested for payment you need to engags with the relevant Region’s Claims
Department. In this regerd, plesse rafer to our websie for the contact defalis of the Reglona!

Qflices.

Plazsa ensure that you allow a couple of days bebween the payment commitment by the RAF and
that which you commil lo your client

The confidentiafty of the payment information shared needs to be bome In mind constanily to
ensura the safety of our clalmants.

Plezse notp thatonce awrit has been Issusd on a malter, the orginal payment request is canceflad
and it is reequested against the Sheriff. The RAF does not determine the priorities of the Sheriff
and you nsed to engage directly with the Sheriff both in terms of when payment to the Sheriff is

expetted, as well as when you can expecl payment from the Sheriff.

A romitience advice in torme of these paymants s submilted to the Sheriff and should be obtained
frora stich Sheriff, Once payment ls made to tho Sherifi, the RAF has adhered lo its lngal nbligations
and I3 no tonger avpountable for eny amounts. The relstionship then beocomes ons batween

yourself and the Sheriffa Office.

We are aware that many of you experlence frustrations with the process to eapture settfed claims
for paymant and we ara swana of our shgbomfngs in this reganrd that need {o bs sttended o,
Piease continue engeging with the relevant Repion. The importance of esteblishing 2 relstionship

with ths Reglons cannot be emphasised encugh

The Treesury and Operations staff must be engaged profesalonally. Abusive and disrespactiul
corresnodances is hot appracisted.

PAYMEMT DAYS

27

Flaasa b pavinded that the payment days we currenily endeavor to honour are 180 days fram the

CHCR Ay

date of request for peyment. Claims will be paid from the oldast o the nawest in order 1o keep the
#ieing more current.
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CONGLUSION

28Appmﬂiaﬁmismssedmmsmanyﬂmhalsupponmwmmwangage
consinclively with RAF under undenlably very difficult circumstances,

Yours sincerely

BoRinsiablabussls a5, 3020 2200 6MTR)

Boliumelo Mabusela
Acting Chief Fitancial Officer
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Road Accident Fund
Annual Report 2018419

REPORT OF THE BOARD

1. INTRODUCTION

The Board presents its report, which forms part of the Annual
Financial Statements of the RAF for the year ended 31 March
2019, to the Minister of Transport, who is the Executive
Authorlty In terms of section S5(1)(d) of the PFMA.

The RAF, as established by the RAF Act, is listed as a National
Public Entity in accordance with schedule 3A of the PFMA and
operates in the Republic of South Africa. The Board acts as
the Accounting Authority in terms of the PFMA,

2. BOARD

On 27 June 2018, the Board of the RAF was dissolved by the
Minister of Transport. A new Board was appointed by Cabinet
on 1l July 2018.

The Board members who held office during the year under
review are as follows:

NON-EXECUTIVE BOARD MEMBERS 11 JULY 2018 TO
31 MARCH 2012

Dr MP Mathebula (Chairperson)

Ms MRV Mashigo-Mokgalong (Vice Chairperson)
Dr HF Bale

Mr LM Nyama

Dr NB Mabuya-Moloele

Mr TS Tshabalala

Ms D Molefe

Cr MF Randera

Mr KM Mothobi {re-appointment)

Dr MC Peenze (re-appointment)

Ms MC Maleha (DG's representative) *

PART E:
ANNUAL FINANC!AL INFORMATION

NON-EXECUTIVE BOARD MEMBERS 1 APRIL 2018 TO
27 JUNE 2018

Dr NM Bhengu {Chalrperson)

Mr D Coovadia {Vice Chairperson}
Dr KLN Linda

Mr TP Mascbe

wMr AM Pander

Ms R Mokoena

Dr TO Kommal

Mr KM Mothobi

Dr MC Peenze

Ms LUZ Rataemane

Ms M Somaru (DG representative) ¥

*The Director-General of the Department of Transport or
any other Sepjor Officer in the Department of Transport,
designated by him or ter for @ purpose, serves as an ex officio
member of the Board:

CHIEF EXECUTIVE OFFICER
Ms L Xingwana-Jabavu (Acting from 1 July 2017)

CHIEF FINANCIAL OFFICER
Mr R Gounden {Resigned 31 January 2019)
Mr V Songelwa (Acting from 30 August 2018}

COMPANY SECRETARY
Ms JR Cornelius

3. PURPOSE AND OBJECTIVE OF THE RAF

To provide appropriate cover to all road uvsers within the
borders of South Africa; to rehabilitate persons injured,
compensate for injuries or death and indemnify wrongdoers
as a result of motor vehicle accidents In a timely, carlng and
sustainable manner; and to support the safe use of our roads.
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4. SOLVENCY AND GOING CONCERN

We draw attention to the fact that as at 31 March 2019, the
entity had an accumulated deficit of R262,208,058,000
and that the entity's total liabilities exceeded its assets by
R262,114,730,00C.

The RAF has been lechnically insofvent for a considerabie
amount of time. The effect of the Turnaround Strategy
tmplemented in the 2012/13 financial year has seen a substantial
Increase in the asbility of the entity to finalise claims and the
resultant reduction in the number of open claims previously
accumulated over many years. As a result, and following the
depletion of historlc cash reserves, the available funding to pay
claims is currently timited to the annual RAF Fue! Levy recelved,
a levy that bears no reference to the historic or forecasted
claims profile, the value of claims finalised or the operationat
capacity the entity has to finalise claims.

Over the course of this financial year, the RAF continued
to complete and finalise more claims than it could honour
from available funding. As a result, the RAF has continuad
tec experience material cash flow constraints for the past five
years to the extent that ‘going concern' s deemed to be under
a continued and significant threat.

It is, haowever, worth noting that in the past the RAF received
additional financlal support from the NT in the form of cash
injections over and above the normal RAF Fuel Levy income,
as and when it faced liquidity problems. During the 2006
firancial year, it received a cash injection of R2.5 biltion and
in the 2009 financial year it received R2.5 billion. On 1 April
2015, an ad hoc SO ¢/l increase to the RAF Fuel Levy became
effective {adding approximately R11 billtion to the annual Fuel
Levy recelved). More recently, a 30 cfl increase was approved
to be effective 1 Aprij 2018, which added a further R6 billion
tothe annual Fuel Levy and in the current year a 5¢/l increase
was approved which was effective from 1 April 2019,

1hough the recent increase in the Fuel Levy, to a large extent,
succeeded in reducing the gap between productivity and
funding on a monthly basls, it will not contribute to reducing
the backlog in claims requested for payment but not yet paid
that had accumulated since the cash flow constraints became
a reality in the latter part of 2014. The backlog amounted to
R8.6 billlon on 30 June 2015 when the first tranche of the
additional funding was received.
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The pressure on avallable funding remains given the
inflationary pressures onthe Heads of Damages, the preference
for the more expensive claims by plaintiff attorneys and the
consistent higher claims registration patterns observed. We
are not hopeful that the 5¢/! increase will reduce our accounts
payable. which Is currently approximately R11.2 billion as at 31
March 2019.

The assessment and the assumptions used to conclude on
the continved appropristeness of the application of ‘going
concern’ as a basis for the preparation of the Annual
Financial Statements are explored below. The assessment
and assumptions inform mitigation measures belng
implemented.

ASSESSMENT:

Professional opinions abtained in the 2014/15 financial year
stifl believed to be relevant:

. The legal opinion obtained on what it means for the RAF
to be considered ‘insolvent’, whether it can be classified
as a 'going concern’, what process needed te be followed
for the RAF to be wound up, how the RAF was to deal with
creditors where it couid not pay them, what exposure the
RAF had were it not in a position to pay claimants, the
recourse of such claimants and the personal liability of
the RAF's Board and officials were a case to be made for
financial mismanagement.

. The {echnical opinion on 'coing concern’ from one of its
Panel of Internal Audit Firms with respect to the basis
on which the Financial Statements of the RAF should be
prepared and how the institution should mitigate the risk
of obtaining a qualified audit opinion given the threat to
the ‘going concern’.

Initiatives put in place In the 2014/15 financial year that were
maintained in the 2018/19 financial year:

. Updated cash flow forecasts were prepared on a daily,
weekly and monthly basis.

. Extensive reporting mechanisms existed to monitor
cash flows on a real-time basis and to report relevant
infarmation to the various aifected parties and
stakeholders, as well as to develop a pro-active response
to the extent possibie.

=
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. Writs instances and the processes followed in responding
thereto were actively monitored and tracked by
Operations and the Finance Treasury Department, whiist
being supported by the Carporate Legal Department.

. Assessed the risk against the risk-bearing capacity of the
entity and responding accordingly.

. Continuously, considered the fact that the RAF Act
contemplates that the RAF may be ‘unable’ to pay and
may be insolvent, but to liguidate the Fund is not possibte
under the sald Act. To wind up the business of the RAF
will require an Act of Parliament. Section 21 of the Act
provides for the revival of the cormimon {aw claim of the
person injured in a road crash, or the dependants of
the person killed because of the injuries sustained in a
road crash, to sue the wrongdoer. Should section 21 of
the RAF Act be ‘triggered’ by the RAF's inabillty to pay
claimants, the implications for the public, and the State,
would be dire.

It thus remains clear that the RAF cannot stop making
payments, despite its cash flow constraints.

The RAF devetoped and Implemented the following actions:

. A Cash Management Strategy was designed, reviewed
and implemented to ensure available funding was
distributed in an equitable and fair manner. This has
since evolved to cash management in the ordinary
course of business, and is reviewed in response to the
business environment, where necessary.

« An extensive multipronged Communication Strategy
remains in place te ensure that all service providers are
kept abreast of developments in a transparent and frank
manner,

- The entity, on a continuous basis, sought to optimise its
own cost hase and any funds thal were not committed
due to general savings or delays in procurement, were
allocated to the seltlement of claims.

+  Extensive engagements with stakeholders - NT, DoT
and other relevant parties and forums - are ongoing to
ensure awareness, te present status updates and to seek
sojutions.

. A letter of comfort/support/indemnity will again be
sought from the Shareholders (NT and DoT).

. In addition, when confronted with the Increasing
prevalence of benk attachments in the past financial year,

PART E:
ANNUAL FINANCIAL INFORMATION

the response plan to our ongoing cash flow constraints
further evolved to identify, research and implement
measures to minimise the interruption caused by these
attachments.

ASSUMPTIONS:

In the context of the above, and consistent with the reporting
in previous financial years, Management takes the following
assumptions into consideration in its assessment of the threat
to the ‘geing concern’ of the RAF:

*  The ability of the RAF to continue as a ‘going concern’
cannot be considered, primarify because it is not a
commerclal enterprise. The RAF is, as its name implies,
a fund. it is a receptacie of alt monies procured from the
NT pursuant to section 5(1) of the RAF Act, from which
all claims for damages arising from bodily injuries are to
be pald. The Fund therefare has no realistic alternative
other than to continue o operate in accordance with the
above-said leglslation.

* The RAF is incapable of being liquidated. Te wind up
the business of the RAF will require an intervention
through an Act of Parliament. The winding up process
will, however, not absolve the RAF from the debts that
it would have incurred as at the time of the culmination
of such a process. There is currentiy no indication of any
intention ta repeal the Act.

. Cash flow forecasts for the next 12 manths indicate that
the extent to which Net Liabilities exceed Net Assets is
expected to Increase because of the projected growth
In the Llability for Outstanding Claims. The Accounts
Payable Book (Claims Requested Not Yel Paig), however,
is showing early signs of having stabilised at levels of
approximately R10-billlen. As a result, Management Is
not of the view that material uncertainties exist that
will cast significant doubt upon the entity's ability to
continue as & going concern for the next 12 months.

. The power to levy rates or taxes enabies the RAF to be
considered a ‘going concern' even though it may operate
viith negative net assets,

. Suppert from its stakeholders, repeatedly expressed and
visibly actioned in the past and more recently, continues.

. The continuous reporting and implementation of
actions to respond to what the reporting indicates, also
proactively, where possible.
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. Engagements with NT and the DoT will continue with status updates and to support expectations communicated, as and

when required.
. Active pursuit of the promulgation of the Road Accident Benefit Scheme (RABS) will see a financiaily viable social security

system introduced, via @ mechanism like the RABS, become affordable and appropriately funded going forward,

The RAF faces material cash flow constraints. The RAF adopted a cash management strategy that seeks to manage the cash
resources in an optimal way. The funds received from the fuel levy on an annual basis are not sufficlent to pay ail debts that arise
annually. The tash resources of the RAF are not sufficient to pay the entire outstanding claims liability.

Based on the above, it is the opinion of the Management of the RAF that, though the concept of ‘going concern’ may not be
applicable to the RAF. it is nonethefess the appropriate basis for the presentation of the Financial Statements for 3t March 2019

based on this assessment.

The following table depicts the total assets and the total liabilities of the RAF over the past five years. From the table below, it is
evident that the RAF has not been solvent for many years. The accumulated deficit has increased by the deficit for the year of
R55,779,880,000 in the 2018/19 financial year.

2019 2018 2017 2016 2015
i R'000 R'000 R'00D R'O0D R'000
Total Assets 11,219,768 9,806,313 9198,454 * 9795762 7,367,289

Total Liabilities (273,334,458) (216.146.893) (189191.419) _ (155,047,854} :

(117.613.845)
48 10246 55

b=

5. SUBSEQUENT EVENTS

No undisclosed material events have taken place between the Statement of Financial Position date and the authorisation of the
Annual Financial Statements.

6. ACCOUNTING POLICIES

The Annual Financial Statements are prepared in accordance with the prescribed SA Standards of GRAP issued by the ASB as
the prescribed framework by NT, During the current financial year, no new GRAP Standards were applied for the first time.

7. 'MATERIALITY FRAMEWORK

A Materizality Framework has been developed for reporting losses through criminal conduct and irregutar, fruitiess and wasteful
expenditure, or for significant transactions thaf require approval by the Executive Authority, as envisaged in section 54(2) of the
PFMA. The framework was finafised by the RAF and approved by the Board on & February 2014,
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8. FRUITLESS AND WASTEFUL AND
IRREGULAR EXPENDITURE

FRUITLESS AND WASTEFUL EXPENDITURE

Fruitless and wasteful expenditure of R18,214,291 (2017/18:
R17,732,031) relating to administrative costs, interest, sheriff
costs and writ costs, has been disclosed in Note 25 of the
Annual Financiat Statements.

INTEREST, SHERIFF COSTS AND WRIT COSTS

Interest cost is the cost paid for |ate payment of the claim
compensation ss agreed to in a settlement agreement or
order of the court, and taxed legal bills settled Ehrough
taxation, as these costs are due immediately. The interest is
charged under the Prescribed Rate of Interest Act of 1975
at 10.25% as per Government Gazette No. 42179, issued on
22 January 2019,

Sheriff cost Is the cost paid to the Sheriff for its service
regarding serving the warrants of execution (writs) on the
Fund.

As per the deflnition in the PFMA, fruitless and wasteful
expenditure means "expenditure which was made in vain and
could have been avoided had reasonable care been exercised”.
The amounts listed below are costs incurrad in the settlement
process of claims influenced by external legal processes and
time limits legally enforced on the RAF in the settlement of
claims.

The total value of clalms-related fruitiess and wasteful
expenditure included in the Annual Financial Statements
for the year ended 31 March 2019 is R17,724,334 (2017/18:
R16,858,529) representing a 5.14% increase. This, as a
percentage of claims expenditure, is 0.02% (2017/18: 0.03%).
The total vaftue of claims-refated frultiess and wastefut
expenditure, had it net been reduced for the current cash
position and Management Strategy, would have been
R318,767,360 (2017/18: R245,591,898).

Reporting and adherence to the Writs Standard Operating
Procedure (SOP) will continue.
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Legal costs create operational constraints, as there are no
legal obligations for plaintifi attorneys to submit the bill
within any stipulated time frames. The majority of legal cost
bills are disputed, because the content, or the items billed, is
incorrect or invalid. The process of taxation of legal cost bilis
through the Office of the Taxation Master is the anly option to
settle these disputes.

The taxation of the legal cost bills exposes the RAF to a risk
of non-compliance with court processes despite an Instruction
Note from NT that all payments from legal settiements must
be paid within 30 days from the date of settlement. Coust
rultes require that taxed bills must be pald immedliately after
taxation and plaintiif attorneys issue writs (i.e. immedfately
after settlement).

As a result, payments may comply with the PFMA, but not the
court rules.

The following Information relates te the legal cost bitls settied
through taxation for 2018/19:

*  Number of bills settied through taxation: 29,322 (2017/18;
26,987} - increased by 9%,

. Number of bills where 2 saving was made through
taxation: 28,970 (2017/18: 26,225) - Increased by‘m%.

. Amount saved through taxation: R3,920,201,412 (2017/18:
R3,090.412,945) - increased by 27%,

*  The success rate in terms of savings on legal cost bills
was 99% (2017/1B: 97%).

The number of taxed legal cost bills has increased because
of increased processing efficiency, higher volumes of claims
settled compared to the previeus corresponding period and
attorneys submitting bills as soon as possible for payments to
queue at Treasury as a result of the cash censtraints.

The increased savings is therefore as a result of an increase
in tariffs, as well as attorneys overreaching when drawing
up thelr bills, which equate to higher bills, and when taxed,
result in higher savings. in addition to the above, savings
originate from the appointment of cost consultants by the
RAF who strive to further realise higher savings as their fee is
determined by the saving.
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RAF required to ditigently 3:; of the
been undertaken to ensure that this risk is mitigated.
Srgnpiene g wasioful swgnaditaer reiading 10 aoieinietratae

costs totafled R489,957 (2017/18; R23,142) and comprised of
additional travel costs, a salary overpayment and a wrongful

Disclplinary action was taken against staff members because
of negligence resulting in the payment of sheriff and interest
T oas cyplivgie payments, and administrative

Forts. 8% wit

counselling, 26 verbal warnings; and 25 written warnings were

Massaly Wt seceniary finsse figuies g

¥

abtained from the Writs and Financial Misconzduct Reqgisters.)
IRREGULAR EXPENDITURE

irraguiar  expenditure . of R6,884,202 (2017/18:

R342,357,229) was reported during the financial

the

oL
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delails regarding the actions taken by
prave tirregular Expenditure are disclosed under Note 26 ta

bhig A @ Sfetements

Dgatit nHE Dt gegts e of the
RAF, as required by retevant legislations and pelicles, was

dealt with In terms of the Disciplinary Policy.

manugeaat srd il

expenditure where the suaoteg
contravened provisions . * (s

9. ADDRESSES

tol, place.

BUSINESS ADDRESS:
Eco Glades Office Park 2

Centurion

POSTAL ADDRESS:
420 Witch-hazel Avenue
0046

WEBSITE:
www.raf.co.za

10. APPROVAL

The =< wmupt [aani:
on

prepared
on
2019 ¢

signed behalf by

475 L XINGWANA-JABAVU
Acting Chief Executive Dfficer
Date: 27 July 2019

DR MP MATHEBULA
Chairperson of the Board
S July 2019
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COMPANY SECRETARY'S CERTIFICATION

| hereby certify that the RAF has lodged all returns as required by the Public Finance
Management Act, 1999 (Act No. 1 of 1999), as amended by Act No. 29 of 1595,

M5 JR CORNELIUS
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STATEMENT OF FINANCIAL POSITION

AS AT 31 MARCH 2019

2018 2018
Note(s) R ‘000 R 000
ASSETS
CURRENT ASSETS
Cash and cash equivalents 3 908,002 1567189
Receivables from non-exchange transactions 4 9,851,359 7,824,329
Receivables from exchange transactions 5 6,451 6,229
Other financlal assets [ 175,658 160,076
Consumable stock 7 5,867 5,345
10,947,337 9,563,168
NON-CURRENT ASSETS
Property, plant and equipment 8 206,092 191,859
Intangible assets 2 66,339 51,286
272,431 243145
TOTAL ASSETS 1,219.768 9,806,313
LIABILITIES
CURRENT LIABILITIES
Payables from excharnge transactions 10 210,019 249979
Other financial liabilities 1 51,988 208,013
Claims itabliitias 12 40,624,352 38B,268.456
Other provision 13 1,092,115 313,664
Operating fease fiability 5 2,201 4916
41,980,675 39,045,028
NON-CURRENT LIABILITIES
Claims liabllities 12 231,290,230 177,034,368
Employee benefit obiligation 14 63,107 65,500
Operating lease liability 15 484 1997
231,353,823 177,101,865
TOTAL LIABILITIES 273,334,458 216,146,893
NET ASSETS (252114,730)  (206,340,580)
NET ASSETS
RESERVES
Revaluation reserve 93,328 87,598
Accumulated deficit (262,208,058) (206,428,178)

TOTAL NET ASSETS {262114,730)  (206,340,580)
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STATEMENT OF FINANCIAL PERFORMANCE

FOR THE YEAR ENDED 31 MARCH 2019

REVENUE

REVENUE FROM EXCHANGE TRANSACTIONS

Other Income
Investment revenue

TOTAL REVENUE FROM EXCHANGE TRANSACTIONS

REVENUE FROM NON-EXCHANGE TRANSACTIONS

TRANSFER REVENUE
Net fuel levies
TOTAL REVENUE

EXPEMNDITURE

Claims expenditure

Depreciation and amortlsation
Employee costs

Finance costs

Reinsurance premiums

Loss on disposal of assets and liabifities
General expenses

TOTAL EXPENDITURE

DEFICIT FOR THE YEAR

Note(s)

19

21
22
20

2019
R ‘000

1,400
99,153
100,553

43138,770
43,239,323

(96,404,834)
(50,527}
(1,735,302)
(291.126)
(21,761)

(470)
(515,183)
(99,019,203)
(55,779,880)
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2018
R '000

407
90,046
90,453

37,250,841
37,341,294

161,345,597)
(41,400
(16C5147)
(223,657)
(21547)

(B70)
(454,265)
(63,692,484)
(26,351,190)
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STATEMENT OF CHANGES IN NET ASSETS

FOR THE YEAR ENDED 31 MARCH 2019

BALANCE AT 1 APRIL 2017
Changes in net assets
Revaluation of land
Revaluation of building
Deficit for the year

TOTAL CHANGES
BALANCE AT 1 APRIL 2018
Changes in nat assets
Revaluation of land
Revaluation of building
Deficit for the year

Totatl changes

BALANCE AT 31 MARCH 2019

Revaluation
reserve

R ‘000
84,063

200
3335

3,535
87,598

2,700
3.030

5730
93,328

Accumulated
deflcit

R*00C
{180,076.988)

(26,351,190}
(26,351,190)
(206,428,178)

(55,779,880)
(55,779,880)
(262,208,058)

Road Accident Fund

Annual Report 2018/19

Total net
assets

R ‘000
(179992925}

2C0

3335
{26,351,190)
{26,347.655)
(206,340,580}

2,700

3,030
(55,779,880)
(55,774150)
{262,114,730)
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CASH FLOW STATEMENT

FOR THE YEAR ENDED 31 MARCH 2019

CASH FLOWS FROM OPERATING ACTIVITIES

RECEIPTS

Fuel levies
Interest income
Other income

PAYMENTS

Employee costs
Claims expenditure
Finance costs
Reinsusance premiums
Other expenditure

NET CASH FLOWS FROM QPERATING ACTIVITIES

CASH FLOWS FROM INVESTING ACTIVITIES
Purchase of property, plant and equipment
Purchase of other intangible assets

NET CASH FLOWS FROM INVESTING ACTIVITIES

Nel Decrease In Cash and Cash Egqulvalents

Cash and cash equivalents at the beginning of the year
CASH AND CASH EQUIVALENTS AT THE END OF THE YEAR
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2019
Note(s} R 'C00

41,8909
98,831
1,400
41,990,522

(1735,302)
(39,793,076)

(251,126)

(21,761)

(733,891
(42,575,156)

27 (584,634

8 (37,007)
9 (37,546)
(74,553)

(659,187)
1,567,189
3 908,002

2018
R ‘000

36,048,340
91015

407
36,139,562

(1,605,147}
(34,049,350
(223,657)
(21,547}
(258.968)
(36,158,669)
(19,107)

(33417)
(26,673)
(66,090)

(85,197}
1652,386
1,567,189

®
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STATEMENT OF COMPARISON OF BUDGET AND
ACTUAL AMOUNTS

FOR THE YEAR ENDED 31 MARCH 2019

Actual
amounts
an
Approved comparable
budget  Adjustments Final budget basis
- R 000 R '000 R ‘000 R 000
STATEMENT OF FINANCIAL
PERFORMANCE
REVENLE
Revenue from Exchange transactions
Other income - 1,400
Investment revenue 82,033 82,033 98153
TOTAL REVENUE FROM EXCHANGE
TRANSACTIONS 82,033 - 82,033 100,553
Revenue from Non-exchange
Transactions
Transfer Revenue
Net fuel levies 42,308,145 42,308,149 43,138,770
TOTAL REVENUE 42,390,182 - 42,390,182 43,239,323
EXPENDITURE
Employee costs (1.810,6086) (1,810,606} (1735,302)
Claims expenditure (73,514,377) (73,514,377}  (96,404,834)
Depreciation and amortisation (44,905) (44,905) (50,527)
Finance costs (267,351 (267,351) (29,126)
Reinsurance premiums (25,685) (25,685) (21,761)
Geperal expenses (689,801) (689,801) (515,183)
TOTAL EXPENDITURE (76,352,726) - (76,352,726} (99,018,733)
OPERATING DEFICIT (33862,544) - (33,962544) (55779,410)
Loss on disposal of assets
and tiabilities (470)
DEFICIT FOR THE YEAR (33,952,544) - (33962,544) (56,779,880)

Difference
between final
budget and
actual

R ‘000

1,400
17120

18,520

830,621
849,141

75,304
(22,890,457)
(5,622
(23715)
3924

174,618
(22,666,007)
(21,816,866)

(470}
{21,817,336)

Ref
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