IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA
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In the matter between:

MAPONY A (JOHANNESBURG) (PTY) LTD ' Applicant

(Registration Number 2001 /024379/2])

FTT R b;sr.as*ff :
isoum AERICA 08
PR

on d PRIVAY "

¥

s i AR

& wue &"W “ﬂ .

g_., P i i

S
THE ROAD CCIDENT FUND . :
THE MINISTER OF TRANSPORT R e
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for the winding-up of the 15t Respondent

!

NOTICE OF MOTION: |

URGENT APPLICATION IN TERMS OF
RULE 6(12)(a)

TAKE NOTICE THAT Applicant intends applying on TUESDAY 13 OCTOBER 2020 AT

10HOO, or as soon thereafter as the matter may be heard:

1. That the matter be heard as one of urgepcy_and that the prescribed

forms and periods be dispensed with.




M

-

2. That the ROAD ACCIDENT FUND be wound up.

3. That the costs of this application, including the costs incumbent upon the
employment of two counsel, be costs in the estate of the ROAD ACCIDENT

FUND.

4, Further and/or alternative relief as the Court may deem fit.

KINDLY FURTHER NOTE that the founding affidavit of ELIAS PHATUDI MAPONYA will

be used in support of this application.

TAKE FURTHER NOTICE THAT the Applicant has appointed MAPONYA ATTORNEYS
as the address at which the applicant will accept notice and service of all

processes in these proceedings.

AND FURTHER TAKE NOTICE THAT in the event of Respondents wishing to oppose

the applicafion:

a) To notify the Applicants’ atforney, MAPONYA ATTORNEYS at the below

s‘rc;TecI address, by no later than close of business on WEDNESDAY 2

SEPTEMBER 2020;




b) To appoint an address for service of papers within 15 km from the seat of

the Court; and,

c) To deliver answering papers (if any) by no later than close of business on

MONDAY 28 SEPTEMBER 2020.

¢ S BE PLEASED TO ENROL THE MATTER ACCORDINGLY.

DATED AT TSHWANE THIS THE 24th DAY OF AUGUST 2020.

el
S~——=""1 MAPONYA INC.
e _ATTORMEYS FOR APPLICANT

Maponya Building
Block C

‘ 536 Francis Baard Street
s Arcadia
PRETORIA

GAUTENG PROVINCE
REF: MS A Griesel/so

TO: THE REGISTRAR OF THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA

PRETORIA




AND TO:

AND TO :

AND TO :

THE ROAD ACCIDENT FUND
THE FIRST RESPONDERNT
Head Office:

2 Eco-Glades Office Park
420 Witch-Hazel Avenue
Centurion

GAUTENG

dlternatively,

Per:

STATE ATTORNEY (PRETORIA)
SALU Building

316 Thabo Sehume Street
PRETORIA

THE MINISTER OF TRANSPORT
THE SECOND RESPONDENT

Forum Building

159 Struben Street
PRETORIA

alternatively,

Per;
STATE ATTORNEY (PRETORIA)

- SALU Building

316 Thabo Sehume Street
PRETORIA

THE MASTER OF THE HIGH COURT

PRETORIA




AND TO :

AND TO :

AND TO:

THE SOUTH AFRICAN REVENUE SERVICES
PRETORIA '

THE EMPLOYEES OF THE ROAD ACCIDENT FUND
Per: The Head Cffice of the Road Accident Fund:
2 Eco-Glades Office Park

420 Witch-Hazel Avenue

Centurion

GAUTENG

THE UNIONS FOR.EMPLOYEES OF THE ROAD ACCIDENT FUND




IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA

CASENO:
In the matter between:
MAPONYA (JOHANNESBURG} (PTY} LTD Applicant
(Registration Number 2001 /024379/21})
and
THE ROAD ACCIDENT FUND st Respondent
THE MINISTER OF TRANSPORT : Z2nd Respondent

for the winding-up of the 15 Respondent

FOUNDING AFFIDAVIT

[, the undérsigned

BAITSENG RAMAKGAHLELA RANGATA

~

do hereby declare under oath as follows:” ,
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1.4

DEPONENT:

1.1 I am an adult female person and duly admitied atforney with address at
MAPONYA ATTORMNEYS, Maponya Building, Block C, 534 Francis Baard
Street, Arcadiq, PRETORIA, GAUTENG PROVINCE. | |

1.2 [ am a Director and Co-Chairperson of the Applicant {more ful!y'ch‘e'd
below).

1.3 [ am duly ouThoﬁsed fo dep~ie to this affidavit on Applicant’s behalf,
which is evidenced by an exiract from the minutes of the Applicant,
true éopy of which is attached as Annexure "PM 17, the contents of
which are incorporated as if specifically stated,

The contents of this affidavit are true, correct, and fall within my personal
knowledge unless [ state otherwise or so indicated by the contexi.
2. 4
THE APPLICANT:
2.1 The Applicant is MAPCNYA (JOHANNESBURG) (PTY) LTD (Regisfration

Number 2001/024379/21), frading as "MAPONYA  ATTORNEYS,




2.2
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THE FIRST RESPONDENT:

s et e T e Sl R R ST s el £

“MAPONYA INCORPORATED" or *“MAPONYA INC" (hereindf’rer referred TQ
as "MAPONYA IINC”I a personat liability company duly registered and
incorporated in accol Jance with the company laws of the Republic of
South Africa, of Maporya Building, Block-C, 536 Francis Baard Street,

Arcadia, PRETORIA, GAUTENG PROVINCE.

in confirmation of the foregoing, | aftach a true copy of an extract from
the records of the Companies and Intellectual Property Commission,
marked Annexure “Bi 2", the contents of which are incorporai‘ed as if

specifically stated.

MAPONYA INC_c:ono!ucfs pusiness as a firm of ~Houmeys, with its head
office at Pretoria (OS, stated above) and branch offices at Mahikeng and
Bléemfon’rein. For the reasons stated below, MAPONYA ]NC wds
compelled recently to close its offices down at Matlosana, Polokwane,

Johannesburg and Mbombela.

.

3]

The First Respondent is the ROAD A’C’CIDENT FUND (“RAF"), established as

a juristic person in term of section 2(1) of the Road Accident Fund Act, 56

of 1996 (as amended) {the “RAF Act"), with head office QT2 Eco-Glades

/




3.2

3.3

3.4

Office Park 420 Witch- HCIZ@I /—\venue Centurion; GAUTENG, ol’rernahvely !

per the STATE ATTORNEY (PRETORIA) at SALU Building, 316 Thabo Sehume

Street, PRETORIA.

In ferms of section 3 of the RAF Act, the object of the RAF is the payment
of compensation in accordance with the scid act for loss or damage

wrongfully caused by the driving of motor vehicles.

The former Chairpersor of the RAF was GALETLANE JULIANA RASETHABA
(the “Chairperson”), wi > was recenfly succeeded by THEMBELIHLE N

MSIBI, the current Acting C hairpersor ot the RAF.

COLLINS PHUTJANE LETSOALQ, the former Acting Chief Executive Officer,

- Wwas qppoimed as Chief Executive Officer with effect 7 August 2020 {the

“CEQ"). Actions by the CEQO prior to 7 August 2020 had been taken in his:

capacily as Acting Chief Executive Officer.

L4

THE SECOND RESPONDENT

The Second Respondent is the MINISTER OF TRANSPORT, cited herein in his
capacity as the nominal head of the Natfional Department of \Tmﬁ‘sbo'n‘,,

Forum Building, 159 Struben Street, PRETORIA, alternatively, per the STATE -




ATTORNEY (PRETORIAY af SALU Building, 316 Thabo Sehume Sireet,

PRETORIA.
ll.
4.2 By virtue of section 1 of tr2 RAF Act, “Minister” s defined as the “Minister
of Transport”, the Second Respondent herein.
4.3 No refief is sought against the Second Respondent, who has been cited
herein only fo the extent that he might have an interest herein.
JURISDICTION:

This Honourable Court has jurisdicfion to enfertain this application because the

head office and principal place of business of the RAF is located within the -

Jurisdictional area of this Honour ible Court.

THIS APPLICATION

6.1

6.2

This is an application by MAPONYA INE, E)rough‘r as a creditor of the RAF,

for the winding-up of the RAF.

The RAF has been established fo com-pensofe.‘vicﬂms of motor vehicle

. o
accidents. As a result of mismanagement spanning over decades, the -




6.3

6.4

RAF cannot pay its debfs. [t is hopelessly factually 'cmd commercially

insolvent with no prospec’ of ifs financial woes improving.

This. has led to credifors resorting to individual debt collecting remedies

.
that include fhe issuing of wrifs of execution, in an attempt to obiain’

satisfaction of their debfs (at the éxpense of other cr'edh'ors).

It is urgently necessary for the RAF to be wound up fo establish o

concursus crediforum to substifute individual debt collecting remedies.

RELEVANT STATUTORY PROVISIONS

#.2

ltem 9 of Schedule 5 o the Companies Act, 2008 (the “"New Act”)

provides that, despite the repeal of the Companies Act, 1973 (the “Old
Act"}, Chapter XIV of the Old Act confinues to apply in respect of the
winding-up and liquidation of companies under the New Act (save for

exceplions not relevant fo this opblicoﬁon).

Section 337 of the Old Act, for-purboses of the provisions of Chapter XV
of that act, defines a “company” as fo include “a company, external
company and any other body éorporéfe”. The RAF is such a body
corporafe and, accordingly, is d company for purposes off Chqp’rer %

of the Old Act,

.....
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7.3 Section 344(f) of the Old Act provides that a company may be wound
up by the Court if, infer alia, it is.unable 1o pay its debts as described in

section 345 thersof.

7.4 Section 345 provides, inter alia, that a company or body corporate shall
b be deemed to be unab'e to pay its debis if it is proved to the sc\f"i'fisfdd‘i'c)n, |
of the Court that the company is unable To pay its debtfs (section

345(1)(c)}.

7.5 Section 346{1)(b} of the Oid Act provides that an application to the
Court for the winding-up of a company mc:y,.subjec’r to the provisions of
that section, be made, infer alia, by one or more of ifs creditors

(including contingent or prospective creditors).

MAPONYA INC IS A CREDITOR OF THE RAF

8.

As alluded to above, it Is incumient upon MAP@NYA INC fo demonstrate that it
is a creditor of the RAF in order 1) safisfy the rélevonf requirement in terms of

Section 346(1)(b) of the Old Act. L




During 2014, and folldwing the RAF's bidding process, MAPONYA INC was
appoinfed to the RAF's Panel of Aftforneys in fthe Gauteng Province. This
appointment was subject to the terms and conditions of a Sérvice Level
Agreement (“SLA”}. A frue copy of the unsigned version of the SLA is attached
hereto as Anhexure “PM ‘3”-, the contents of which are incorporcﬁed_, ,os,.‘if :
specifically stated. Similar agreements were at the time also Concludedl
between MAPONYA INC and the RAF in respect of cerfain MAPONYA INC’s

branch offices.

0.

The SLA provides, infer alia, that:

10.1 he RAF Gppoin’red MAPONYA INC fo its panel of attorneys for a period
~ of five years from the effective date (1 December 2014), to represeni the
RAF in respect of Magistrates’ Court, Regional Court and High Court

moﬁers{cluuse 3.1 with clauses 7.2 and 2.1.1);

102 The fund will from fime to time appoint MAPONYA INC fo defend or
institute actions arising out of, fo lodge or oppose appedls, and fo furnish
advice on costs and/or tax or oppose taxation is of bills presented as a

resuit of claims instifuted in ferms of the RAF Act (clause 9.1.1};
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10.3 The RAF shaf pdy MAPONYA INC for the due, full and proper
performance and fulﬁrmeﬁ’f by MA-POlNYA INC of its obligations in terms
of the SLA (clause 18.1), in accordance with Thé fixed pricing com‘oined
in annexure C and D is exclusive of VAT, inclusive of all other taxes and

dufies, exclusive of all di. hursements (clause 18.2, read with clauses 18.3

and 18.4); and,

10.4  Payment of invoices shall be subject to the review and 51gnoff (clouse
W -

]85) and will be made to MAPONYA INC in accordance with the'

provisions of clause 15 fwhich clause number is incorrect and ought to

have referred fo clause 20) of annexure B (clause 18.7).
11,

Clause 20 of anéxure B fo the SLA provides, broadly speaking, for four different
categories of invoicing, approval and pdymen’r of fees and disbursements, fo
wit, 1} disbursements in respéc:’r of expert witnesses, counsel and assessors {clause
20.1); #) disbursemenis incurred not exceeding R1 OOO 00 to other persons or
_enﬂﬂes (clause 20.2); i} bills of costs in respec’r of MoglsTroTes Court Claims

(clause 20.3); ond iv) bills of costs in.respect of ngh CounL Claims (clause 20.4).

12.-
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Assessment, approval, and payment of disbursements. in respect of ‘experf
witnesses, assessors, and counsel (as envisaged by clause 20.1) were dedalt with

separafely form bills of costs and disbursements less than R1,000.00.

13.

However, since or about end of 2018, the RAF prescribed a different.
invoicing/billing, approval, and payment process. To the best of my knowledge,
these changes were caused by the adminisirafive burden ~and

cumbersomeness of the process under clause 20 of annexure B. The said revised
g ) \ﬁ YR " ' 1

process may be explained as foliows:

13.1  Afformey bills of costs are generally no longer treated separately from

invoices in respect of disbursements to expert withesses, counsel, and

asSeS50Is;

13.2 Upon ﬁndliscn‘ioﬁ 6f the matter (in Magistrates' and Regional Court
matters), or upon ‘ﬁnalisoﬂon of merits or quohfum as separated issues (in
High Couri matters) bills of costs, and invoices in respect of expert
witnasses, - assessors and counsél are generally fo be collated and

: submified as combined billing pack in respect of a specific case;

13.3 - It has been sfdndord practice for the RAF's infernal cost consultants, to
 allocate ‘s.'p'eciﬁc dates 10 specific panel c:i’r’{om‘eys, for the taxation of

combined billing packs (in respect of up to 120 matters). In respect of




Preforia matfers, MAPONYA INC was allocated one day per month, in
Johannesburg matters, one day every three months, and in Cape Town,
Durban and East London, taxations took place on an ad hoc-basis

ordinarily iwo to four times per year.

134 As would be the case with @ Tc:#ing Master at court, the RAF's cost
consuliant would also ollow or disallow specific fees of cost items. It

(! would signal its formal approval of bills of costs and disbursements on the
last page of the bill of cost and on invoices and amounts so approved is

confimed by means of a so-calied “Trigger Letter” issued by the RAF,

examples of which shall be referred fo below. This formal 'wdppr‘ovczl ,

| renders the approved amount (in respect of the panel attorney’s costs
and counsel's fees) due and payable to the said attormey, and the said

letter "friggers” the process to effect payment thereof by the RAF.,
14,
Annexure “PM 4" (the "Trigger List") is a list of 4346.matters in which:

14.1  The RAF has instructed MAPONYA INC to represent it, as envisaged by

the SLA, which insfructions had been du[y caried out;

142  MAPONYA INC has lodge d its bills of CésT forfees and disbursements Wi’rh

- the RAF; and,




14.3

The RAF's relevani provincial/regional office at Pretoria [“PTA",
Johannesburg ("JHB"), Cape Town (“CT”), Durban (“DBN"} or East
Londen (“EL") has formally approved of the bil of costs (including

counsel’s fees where so briefed) in the amount stated, and has

confirmed the amount so approved in a relevant Trigger Letter.

15.

Attaching copies of the combiir ed billing pack in respect of each of the above

436 matters, will unreasonably burden these papers. | shall nonetheless

demonstrate the RAF's formal approval of combined billing pdcks with

reference 1o the following examples:

15.1

15.2

In the matter of MC Sibanda v RAF (Johqnnesburg), Case NJrﬁBérJl
25694/?7, Reference Numbér NMO213{PL), I attach the entire bill of cost,
including the IIOIS’f page indicating the approval on 21 February 2020 of |
’ro’rdl amount of R196,040.58, together with the Trigger Letter dated 3

March 2020, are attached as Annexure “PM 5.1™:

Onitting the full bill' of cost in each mafter, | respectfully refer, as further.

examples to the relevant Triggef Letter supported by the last page of the

_' relevant bill of cost, o the following matfers:

15.2.1 Trigger Lefter dated 27 February 2020 in respect of NL

Nethengwe and last page of the bill of cost approved on 21




15.2.2

15.2.3

15.2.4

15.2.5

February 2020, in the total amount of R157,362.51, attached as

Annexure “PM 5.2";

Trigger Letter dated 27 February 2020 in respect of JF
Mussacaruca, and last pdgé of the bill of cost approved on 21
February 2020 in the total clmourﬁ of R49,387.41, attached as

Annexure “PM 5.3™:

Trigger Letter dated 27 February 2020 ih respect of M Mawelq,
and last page of the bill of cost approved-on 21 February 2020
in the fotal amount of Ré6,105.36, attached as Annexure “PM

5.4”;

Trigger Letter dated. 27 February 2020 in respect of MT

Shongwe, and iast page of the bill of cost czpprové_d on 21

| February 2020 in the total amount of R31,253.91, attached as

Annexure “PM 5.5"; and,

Trigger Letter dated 27 February 2020 in respect of J H]czfswayo,‘
and last-page of the bill of cost approyed on 21 February 2020
in the total amount of R19,797.09, attfoched as Annexure “PM

5.6"; | S

16.




tconfirm that in respect of each matter referred to in the Trigger List, the amount
stated therein can be proven by the RAF's formal approval of MAPONYA INC’s
relevant bill of cost, all of which are omitted to avoid unreasonable prolixity. In
the evenf of the RAF disputing its liability in any sbeciﬁc matter, it is invited fo
request copies of documents proving. approval of the relevant amount, which
will be made qvoilqble in reply. Further, if the RAF contends that one or more of

the amounts have been paid by it, it is similarly invited to provide proof thereof.
17.

The total of the amounts faxed and opproved'by the RAF, as set out in the

Trigger Lisi, amounts fo R20,590,884.50, which is due and payable by the RAF to

MAPONYA INC.
18.

Accordingly, MAPONYA INC is a creditor of the RAF and therefore 'J;_]Gs‘..foc,us‘ :

sfandi in terms of section 344(1)(b) of the Old Act to proceed Wi’rh this winding-

up application of the RAF.

kT




- THE RAF'S INABILITY TO PAY iTS DEBTS

Infroducfion
19.

The RAF, on its own version, Is hopslessly factually and commercially insolvent. It
s necessary o deal with the extent of the RAF’s dire financial position in order fo
demonstrate the urgent need for a winding-up order and the establishment of a

. concursus creditorum.
20.

As will appear from what is staied below, the RAF's inability to pay debts does
not only pertain to MAPONYA INC, but, so it would seem, a major portion of |

claimants’ claims and/or those with court orders in their favour.

Inability fo pay MAPONYA INC's claims

21.

W_
As dlluded above, the total of the amounts taxed and approved by the RAF, as

set out in the Trigger List, amounts to R20,590,844.50, which is.due dnd payable

by the RAF fo MAPONYA INC.

22.
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On or about 12 March 2020, MAPONYA INC has issued a lefter to. the RAF, ‘
demcndihg payment of an amount of R59,327,535.TO, which included an
(estimated) amount of R32 milion in respect of bills of costs. A frue coby of this
lefter of demand is affached as Annexure “PM 4", The contents of which are

incorporated as if specifically stated.

2.
Crdinarily, the RAF would make payment m respect of a number of maiters on
one or more particular days of the month. MAPONYA INC has accordingly
received substantial payments in respect of its approved fees and
disbursements (including counsel's fees) on the following dates since August
2019: 1 August 2019, 26 August 2019, 25 Sep’rembe.r 2019, 24 October 20]9,I12
November 2019, 26 November 2019, 23 December 2019, 28 January 2020, 4

February 2020, 25 February 2020, 25 March 2020,
24,

W I '
On an average during the period August 2019 to March 2020, payments by the «

RAF to MAPdI\_lYA INC amounted fo RS million to Ré millicn per month.

25.




. i
However, the last payment that MAPONYA INC has received from the RAF in
respect of its approved costs and disbursements (including counsel's fees but
excluding experts and assessois) was on 25 March 2020. Since that date, the RAF

has not p’did one cent fo MAPONYA INC in respect of approved costs and

disbursements {including counsel's fees).

26.

To date, approved costs, and disbursements in the amount of R20,590,864.50

remain outstanding, due, and payable.
27.

There is no apparent reason why the RAF would have ceased payments only fo
MAPONYA INC, The inescapable inference is that the RAF is unable fo pay any

of its (former) panel attorneys.

28.

==

It will be c:rgued ai thé hearing of the matter, with reference fo ebphcc«ble
autherity, that poymenf of dehts as and when They become due is the beS]L

proof of commercial solvency.
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2,
- o

I have alluded above to the i ixation of bilis of costs on specific taxation ddys,l ,
as had ordinarily been dlioc:d’red by the RAF, Annexure "PM 7" Is alist of taxation
dc:n‘es since March 2019 The attention of the honourdble court is directed fo the

fact that fhe last Tdthon dates allocated 10 MAPONYA INC, were as follows:
29.1  Pretoria - 20 March 2020;
29.2  Johannesburg - 21 February 2020;
29.3  Durban and Cape Town - 18 November 2019; and,
29.4  EastLondon - 25 September 2019
30.

Since these ‘rdxo’rrons not one date has been allocated o MAPONYA INC in any
of the centrg referred to above, notwithstanding the fOCT that matters to be

tfaxed are piling up in hundreds and notwithstanding nuMmerous requests for the

dllocation of dates. The same dpplies to other (former) panel dh‘omeys, who are

also not aliocéted such dates. The fdi!ure by The RAF fo dllocate Tdthon dates,
has nofhmg ’ro do with The termination of SLA and the hdndlng over of the files,

other ’rhdn the-fact that the RAF is refusing fo engdge with the pdnel dﬁomeys

31.
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The only plausible explanation why the allocation of taxation dates has come to
a grinding halt in March 2020 is that the RAF avoids incurring further liability in
respect of approved costs and disbursements which would have beé"om"é"dbel '

and pavable.
32.

MAPONYA INC invited the RAF o provide an undertaking to pay amounts owing
to it, upon which MAPONYA INC tendered to return the relevant files, which

undertaking RAF refused or neglected fo provide.
33.

| pavse fo state that the apparent inability of the RAF to pay MAPONYA INC's
claims, has led to exireme hardship on the part of MAPONYA INC, in the sense
thatf, as a direct consequence, it has had to close its offices in Matlosana,
Polokwane, Johannesburg and Mbombela, which invariably lead to the
refrenchment of numerous employees. [t goes without saying that counsel
briefed in RAF moffers, who, but for singular exceptions, formed part of
MAPONYA iINC's fronsformqﬁon effort, were not sporéd the deng’rc:ﬁng impact
of the RAF's nen-payment of thelr fees. In many instances These advocates fell in
arrears Wh‘h‘poymem‘ of their bar accounts, their rhembersr]ib' "of The_PreToriG_
Society of Advocates was terminated and ultimately clos;sd down fhéfr

practices.




34,

I'humbly submit that the only inference to beAdrov.vn from the RAF's failure to
seftle its obligations to MAPONYA INC, seen agdinst the backdrop of what has
been stated above with regard to the RAF's annual reports, is that Thé”R/‘-\F is

unable to setfle debis as and when they become due.

THE RAF'S DETERIORATING FINANCIAL POSITION SINCE 2012

Em'rodughon

35.

The financial difficulties of the RAF are no novei’ry In order to properly

confextudlise the RAF's longs:andmg inability fo pay its debfs as will be

demonsfrated below, the RAF’S detrimental financial position must be seen

against the bdckdrop of the period 2012 to 2019. In parficular, reference will be

made to the RAF's.annual reporfs for the 2015 and 2019 financial years.

36,

Although the COVID-19 pandemic may hc:ve added to ’rhe RAF's financial

misery, it has most cer’romly not coused the RAF's inability fo pay its debts as and




when they fall due. It is apparent that the RAF was and would in any event have

been unable to serve its debts, even if the pandemic had not broken out,

37.

It will be indicated below with reference to the RAF's avdilable oancﬂ reports
that the RAF's expenditure (including provision for outstanditig "‘c[dim§)',
exceeded its revenue {at least) since the 2012 financial year. However, since the
2015 financial year, the RAF cash flow position has deteriorated drdmcr’r'iccally"in
fhat the 2019 cash flow deficit has grown by approximately 150%, compared to

fhé position in-2015.

The RAF’s financial posifion up o 31 March 2019

38.

Section 13 of the RAF Act provides that:

(1) The Board shall publish an annual report containing—

(a]  the audited balance sheet of the Fund together with q report by
the auditor, confemplated in section 14, in respec;)L of such gudit;
and

(b) | a report on the activities of the Fund during the year fo which the
audit relates. .

(2)  The Minister shall lay upon the Table in Parligment o copy of the annual
report within 30 days after receipt thereof if Parliament is then in session,
or, if Parliament Is not then in session, within 30 days after the
commencement of ifs next ensuing session.”




39.

The lafest Annual Report  as  obftained from the RAF's website

(hh‘ps://www.rof.co.zc:/medic:—cem‘er/onnuoI%ZOreDorfs/forms/ollifems.osox} s
for the RAF's 2018/2019 financial year {the “201? Annudl Report”). | shall also
refer to the Annual Report or the 2014/15 financial year {the *2015 Annual

Report”), obtained from the same website.

40.

The 2019 Annual Report and 2015 Annual Report comprise between 250 and 270
pages in each instance. | do not attach a full copy thereof in order to avoid
burdening these b_dpers unrecsonably. In any event, given the provisions of
section 13 referred to above, k >th the RAF and the Second Reépondem‘ will
have the said report in their possession. MAPONYA INC nonetheless tenders full
copies of these reports. Accordingly, the relevant pages of. the 2019 Annual
Report and the 2015 Annual Report "fO which | shall refer below, are attached

hereto as Annexure_ “PM 8" and Annexure “PM 97, the conlents of which are

=

incorporated as if specifically stated.

22
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By way of general infroduction with regard to the affairs of the RAF, the following

aspects appedr from the 2018/2019 Annudll Report:

411

41.2

41.3

41.4

41.5

41.7

Total revenue for 2019 was R43.24 bilion compared to R37.34 billion
during the 2018 financial year (see page 4}, which represents a 16%

increase in total revenue;

The RAF registered 328,173 new claims and finalised 229,534 claims [see

page 4);
Y

Cldims liabilities increased by 27% to R272 bilion during 2019 from R215

billion af the end of the 'previ'ous financial year (see page 4);

The average value per claim amounis to R114,008 (see page 4) whilst
the average claimant legat and cther costs per claim amounts to
R154,774 (see page 5) and the average RAF legal and other costs per

claim amounts to R37,974;
The number of open ciaims amounts fo 234,244 (see page 5);

Fruitless and wasteful expendifure amounted to some R18,2 milion

(2017/18: R17.7 milion) (see page 203); and,

Iregular expenditure amounted o Ré,8 million (2@)17/18: R342,3 million)

(see page 204).




42,

The RAF's cash fiow position takes info account a provision for outstanding
claims. This provision is referred to in the 2015 Annudl Report. as “Provision for
Outstanding Claims” {see page 42} and in the 2019 "Annuadl Report as
“Outstanding Claims Reported (OCR) and Incurred But Nof Yet Repoﬁed {[IBNR)"
(sée pages 8-7). This liability is ar actuarial esTirﬁoﬁon of what it would cost to
‘fund claims that are on hand and being G’r’rehded to, as well as those which will

still be registered in future for past periods.

43. | ,

The grim financial position and piospects of the RAF at the time appear from the

following excerpts from the 2019 Annual Report:

43.1 At page 21, under the heading “FINANCIAL TRENDS":

“The nef deficit of the RAF continued to climb sharply during the 2018/19
financial year. Despite an incregse of 30 ¢/l in the RAF Fuel Levy, the
income required by-the RAF for sustained setlement of clgims is clearly
not sufficient... Overall fre deﬂcn‘ has increased substantially compared
fo the previous reporting period...

==

432 Afpage 22 under fihe heading “FINANCIAL REVIEW™:

43.2.1 “The RAF confinved to operate under trying financiaf
circumstances. On average, the Fund was R11.3 billion in
arréars per month with fmcmsed claims Thcrr” cou!d not be paid
due to cash constraints...




43.2.2 “The Fund managed the financial challenges that occurred,
including 560 attachments of RAF bank accounts by the sheriff.
These atfachiments adversely affected the Cash Management
Plan and res sited in interruptions in our business operations and
reputational damage..."” _

43.2.3 “...A net deiicit of R262.1 billion was recorded for 2018/19.
Aftachments, . wreats of attachments and removal of moyable
property remc’™ day to day operational challenges and
aftachments o1 fhe RAF bank accounts have been egually
disruptive...™;

43.2.4 "...The fund reco:ded a deficit of R55.8 billion in the year under
review compared fo o deficit of R26.4 billion in the previgus

yvear...". :

43.3 At page 54, under the heading "SOLVENCY AND CAPITALISATION'™:

“... The RAF remain; severely under-capitalised, with liabilities
exceeding assets by R262.1 billion... The solvency ratio of the RAF is
0.04:1 (current rafio: 0.0.26:1). This, in sharp perspective, explains
how unsustainable the current compensdtion system is in that the
RAF has only 4 cents (current ratio: 26 cents) worth of assefs for
every R1 of iis liabiiifies. Hence, the RAF does not have sufficient
cgsh or near_cash assefs to cover jts shori-term figbilities...”
[Emphgases added]

- 43.4 At page 55, second paragraph:

“... The currenf compensagtion system, with a R272 billios unfunded
claims liabilify is completely unsustainable.” [Emphases added]

44,
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Page 51 of the 2019 Annual Report and page 41 of the 2015 Annual Report,

read fogether, indicates the RAF's STATEMENT OF FINANCIAL POSITION in terms
of assets and liabilities of the period 2012 to 2019. The last fine i’rem‘on these
pcrges styled "TOTAL NET ASSETS” or "Net Assets” (as the case may be) indicates
the values over the 2012 to 2019 financial years. Signif;lcdnﬂy, these values are
indicd?ed in brackets meaning that the liabilities of fhe RAF exceeded ifs assets.
The annual net asset/(liability) position of the RAF during the period 2012 to 2019

was as follows:

YEAR K "million
441 2012 (65.088]
442 2013 (73,502) ‘
443 2014 (90,798) K
444 2015 - (110,247)
445 2016 (145,252)
44.6 2017 (179,993
447 2018 (206,341)
448 2019 (262,115)

45,
Page 52 of the 2019 Amnual Report and page 42 of the 2015 Annual Report
{under the heading "SiTATEMENT OF FINANCIAL PERFORMANCE"), read in
conjunction, indié:o’res %he_,g' below .ash flow posifion for the 2012 to 2019 fiﬁanciol

yedars. The following column headings shall bear_The corresponding meanings: i)

“{DEF)[SUR” - the cash fiow [defict)/surplus (as' the case may be} befare




-

provision for claims; “PRQY" — provision for ouistanding claims or OCR and [BNR

(as the case may be); and "DEFICIT" - the deficit for the financial year. All values

are expressed as Rimillion.

YEAR  (DEFY/SUR  PROV DEFICIT
45.1 2012 3,882 (24,961)  (21,079)
452 2013 1,765 (10,230} (8,465)
453 2014 (3,138) (14,162) (17,300
454 2015 (7,023) (12,429)  (19,452)
455 2016 (1,014) (33942)  (34,958)
45.6 2017 1,377 (36,119)  (34,742)
457 2018 400 (26,751} (26,351
458 2019 (1,338) (54,442) (55,780

46.

GRAPH é under the heading "FINANCIAL POSITION" (page 54 of the 2019 Annual
Report), shows the widening :.ap, at exbonenﬂo! rates, between the RAF's
annual income and deficit over the period 1998 io 20179. I humbly pray that the
Honourable Court has regard tc GRAPH 4, shown hereinbelow for ease ofl

reference, from which the widening of this gap at exponential rates since 2011 is

apparent:




FINANCIAL POSITION

GRAPH &: The widening gap between income and deficit
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The.salie‘n’r aspects of the abov = referred to annual reports, may be summarised

Qs follows:

]

47.1  The financial posiﬁoh of the RAF relafing to its cash flow and ifs balance

sheet has deteriorated drastically since 2012; '\1 o

1
v

47.2  Despite an increase of 30 ¢/l in the RAF Fuel Levy during 2018/19 and the

RAF's revenue-increasing by 16%. the income required by the RAF for

sustained seh‘lemerif of claims is clearly not sufficient, which deficiency

grows exponentially;-’




.........

47.3  On average, the RAF fell in arrears dt an average amount of R11.3 billion
in arrears per month with finalised claims that could not be paid due fo

cash Cons’rrcﬁn’rs;

47.4  Attachments, threats o attachments and removal of the RAF's movable
property, and the attachmenis of RAF bank accounts by the sheriff (560
of which occurred during the 2019 financial year), are daily occurrences

and are disruptive of the RAF’s operations; and,

47.5  Even if one were tfo ignore the provision for claims {OCR and IBNR} then
the RAF's expenditure exceeded its revenue by R1,3 billion, which

represents 3.1% of the RAF’s total revenue.

48, i

It is manifest from the foresaid 2019 Annual Report [read with the 2015 Annual
‘Repori) that, as at 31 March 2019, the RAF was unable to pay its debts as E_qnd

when they became due. ' -




The RAF's Financidl Prospecis

49.

On 18 and 20 February 2020, in view of the expiry of SLA's between The RAF and
its panel attormeys, and further in view of the RAF's pend'ing Tendér process
(prior fo iTgfconceiloﬁon on 28 February 2020, the RAF demanded from its
(former) panel afforneys to” hand over all unfinalized files (the “handover
notices"]. A copy of the handover notice given 1o MAPONYA INC Isaﬁochle,d as
Annexure “PM 10", the confén‘rs of which are incorporated as if specifically

stated.
50.

Consequently, the RAF consulted ADV LINDI NKOSI-THOMAS SC regarding the
| validity of the handover notices, who advised Thq’r the said notices had indeed
been invalid and should be withdrawn. The RAF However did not follow the
advice of senior counsel. This resulted in the institution of three applications

against the RAF, which included an application issued.on 10 March 2020 under

Case Number 17518/20 by FOURIE FISMER INCORPORATED (and fwo other

applicants), in which MAPONYA INC intervened as a fourth applicant [’rhe'
“FOURIE FISMER Applicaﬂor_w”)'.' A complete copy of the papers fled in the
FOURIE FSMER Application is omitted fo avoid burdening these papers

unreasonably. Same,is nonetheless tendered.




51. ) o 1

The former Chairperson of the RAF deposed to an Answering Afﬁdovi’r in the
FOURIE FISMER Application. | aftach copies of the relevant pages of the
Chairperson’s .Answering Affidavit, To.'which | shall refer below, marked as
Annexure “PM 11", the contents of which are incorporated as if speciﬁcqliy

stated.
52.

In paragraph 18 of the said cnswering affidavit, the Chairperson refers to a
Meeiing of the Board that was held on 12 December 2019, the minutes of which
is aitached to the Chairperson’s Answering Affidavit as "GJR 1". Reference is
further the made fo the presentation by the CEO, attached as Annexure “GJR2"
(the "Presentation”). The Presentation has not been identified as “GJR2", but it

appears to be the document at pages 004-328 to 004-367 of those papers.

"GJIRT™ cmd' “GJR2" is attached hereto as Annexure “PM 12.1" and Annexuré '

“PM 12.2" respectively.

53.

==

Before deqhng with The confenis of the Presentation, | humbly d[recf The

M,
Honourable Court's oﬁenhon fo the minutes of the said meeting (“GJR1" to- The

Answering Affidavit], in parficular to paragraph 2 thereof {af page 004-324 of

that bundle), as referred fo in paragraph 19 of the said affidavit. | palse to point




-

T e —————

out that these minutes were approved as a fair reflection of the proceedings by

virfue of the signature of the Chairperson affixed on 3 March 2020. Y

54,

The following is quoted from paragraph '2 of the minutes, deoling with the

opening remarks of the Chairperson:

“... The first issue pertained to the legal basis, mandate, vision and mission

A of the Road Accident Fund. The Road Accident Fund appeared nof only

fo be technically but procfically insolvent. when faking cognisance of the
outstanding claims fiability of R274 billjon, as at 30 June 2019 as well as the
amouni of R17 bilion due in lisu of ciaims payment due but not yet paid,
as such if cannot be business as usual gding forwdrd.

In addifion, g significant amount is paid in ferms of writs in eXecuiion on
monthly bgsis. Consideration must be given, to the revising of the Road
Accident Fund's business plan as well as fo putting an appropriate
communication sfrategy in place.” [Emphases added]

55.

'humbly emphasise that according to the Chairperson:

55.1  The RAF is not only technically insolvent bui also p_rdcﬂcally insolvent;

28.2  The RAF's claims liability as at 31 March 2019 amounted to R262 billion, as
set out above. In the st ace of only three months, this liability has grown

by R12 billion;

-
.,




55.3  The RAF has addifionally failed to pay R17 bilion that were due in respect

of claims; and,

554 That “significant amounts” were paid monthly in terms of whits "of '

execution. It seems that the RAF has not been able to resolve the
dilemma of writs being issued against if, which had also been highlighted

in the 2019 Annual Report.
56.

Reverting fo the Presentation, the affenfion of the Honourable Court is directed
to the confents of page 14 [page 004-342 of that paginated bundle) of the
Fresentation (styled “STATEMENT OF FINANCIAL PERFORMANCE™"}, from which the

following financial position appears as at 30 November 2019:.

56.1  Whilst the budgeted income amounted to R29.245 milfion, the actual

income amounted fo R28,645 milion (see Line 1. thereof};

56.2  The actual fotal expenditure of R74,358 milion, was 28% higher than

budgeted expenditures of R58,031 milion (see Line 2. thereof),
apparently due to a growth in “Claims Expenditure” of R16,666 milion™

(see Line 2.1); and,




56.3  The RAF had budgeted for a deficit over the six months period of R28,764

million, while the actual deficit of R45,713 million over that period was

59% higher than expected.

57. ‘1

Page 18 of the Prese.nfo’rion- {paginated page 004-346 of that bundie} deals Wi’rhl
CUMULATIVE CLAIMS EXPENDITURE for the first three quarters of the 2020 ﬁnoncidl
year. It is reported by the CEC that the ever-present prob]em.of growth in
unpaid cllcxims were ds follows (see “B. Increase in RNYP*'): Quarter 1: R1,208
million; Quarter 2: R3,520 milion and Quarter 3: R4,585 million. The. reason for

unpaid claims is described in the second last line as “In the absence of cash,

RNYF increased”,
58.

Page 17 of the presentation (paginated page 004—3_47 of that bundle} deals with
Cumulative Claims Liability for the first three quarters of the QOQO'ﬁnaniof yedar.
“Claims Requesfed But Not Yet paid” (which is described .Uhder “NOTES" as “This
represents claims that are due onq’;pgyobfe”) were reflected as follows (see Line

"A"): Quarter 1: R 12,440 million; Quarter 2: R14,751 million and Quarter 3: R15,817

million.

59.
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The financial future of the RAF is depicted as part of the "FUNDING MODEL
2019—2022", in parficular the two pages paginated in that bundle as 004-351
(“"FUNDING") and 004-352 (“STATEMENT OF FINANCIAL PERFORMANCE"), the
confents of which are incorporated as if specifically stated. For purpéses of

these projections, prbvision was not made for any fuel levy.
40. ,

The "FUNDING" page (004-351 in that bundle) of the Presentation reflects
estimates, infer alia, for the financial years 2020, 2021 and 2022 (where amounts

are indicated as (R *billion), s follows:

ITEAM 2018/19 2019/20 2020/21 2021/22

Deficit for the year -35,3 -44,1 -56,2 -67,4

Accumulated surplus/deficit(-) -241,7 -285.9 -341,2 -408,7

Claims Liability Provisions 252,5 297 .1 352,5 420.1
&1,

Referring fo the above item “Deficit for the yecn;”, it appears from the page
styled “STATEMENT OF FINANCIAL PERFORMANCE® (0004-352 of that bundle) that
this value represents the amount wy which the RAF's expenditure is expected to
exceed ifs‘ income. Furthermore, by. the end of the 2022 financial year, the

accumulated deficit was expected to omdum 10 R408 million.

62.




The Minister of Transporf deposed to an Answering Affidavit fn the FOURIE FISMEE
Application. | do not attach a copy of the complete affidavit dnd ifs Annexures
in order to avoid prolixity. The RAF and the Minisfer are in any event in possession
of a Copy of the full affidavit. | have Gfreody tendered to make available the
court file in the FOURIE FISMER Applico;rion at the hearing of This- matter. | do
however attach copies of fhe relevant pages of the Minister's Answering
Affidavit, to which | shall refer below. These are next copies is rragrkﬁaq..os .

Annexure “PM 13", the contents of which are incorpdro’red as if speciﬁcol[y'

siated.
63.

The Minister’'s version as far as fhe distressed financial offairs of the RAF is

concerned, may fairly be summarised as follows:

63.1  The RAF's deficif worsened dramatically over the past five years (see

paragraph 16);

63.2  As at December 2019, the fund had a current liability of R17 billion. This is -
liability made up of matters dlready settled and made an order of court

in many instances (see paragraph 17);

63.3  The announcement of the increase in fuel levy by 9%' will still not make o

serfous dent in the current financial affairs of the RAF. It will only increase




63.4

63.5

63.6

the RAF's revenue by approximately R1,5 bilion- per annum which

equates to R125 million per month {see paragraph 18});

Because lof the RAF's perilous financial situation, the Department of
Transport has been forced 1o issue letters of comfor’r, to indemnify the
Board from any iiobilify that may arise from breach of the PEMA when
signing off the financial statements. A copy is appended to fhe attached

portion of the Minister's affidavit as “FM 3". The Minister however warns

fhaf the issuing of indemnities cannot continue indefinitely. l’rt is for the

RAF to bring its financial situation under conirol {see paragraph 19);

In paragraphs 20 to 26 of the Minister's affidavit reference is made o the
Government's .polic:y-fo turn State Owned Companies ffnc:nciolly’ oround.
It will be Grgued at the hearing of this matter that these measures carres
no redeeming features in terms of enabling the RAF to pay its debfs as

and when they fall due; and,

In paragraphs 27 to 36 of the Minister's affidavit, it is contended that
CEO, assisted by the newly appointed board *...made up of sfrong mén
and women wﬁh experience in infer dlia finance and law...”, The
building of internal capacity, the review of use of panel atforneys (who
G‘re 1o be substituted by the State Atforney) and the implementation of a

five-yedr strategic. plan (2020-2025) “... Wil ultimately lead to sdvfng
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billions of rands for the Fund...". | repeat what has been stated above

with regard to the contents of paragraphs 20 to 26.
64,

The CEO of the RAF also deposec ‘o an Answering Affidavit in the FOURIE FISMER

“Application. | do not attach o copv of the complete affidavit and its Annexures

in order to avoid prolixity. The RAF is in any event in possession of a copy of the

full affidavit. | do however attach coples of the relevant pages of the CEO's

- Answering Affidavit, to which | -hall refer below. These are next coples is marked

o~

as Annexure “PM 14", the contents of which are incorporated as if specifically
i e '

sfated.
65.

The CEO makes the following statements that are relevant to the RAF's inability
to pay the debts: In paragraph ]IO, the CEO points out that, at a time, an
Qmoun’f of R19 bilion was due and payable .to claimants in matters aiready
settled, “...but it simply could not cay... Furfher, actuarial liability amounted to
R324 billion, | paused to emphcsise f‘.wou‘h_{s amount of R19 billion has apparently
increased by R2 billion from the R17 bilion it stood at in December 2019. The
actuarialloss increased up by some R50 :billion'from the amount of R274 billion as

at 30 June 2019,
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66.

Annexure “PM 15" hereto is o copy of aletter dated 25 June 2020 by the newiy

Gppomfed Acting Chief Financic ' Officer of the RAF, the contents of which are

incorporated as if specifically state 1. The following was, inter oflfo', stated therein:

66.1

66.2

66.3

66.4 .

During preceding months, in an- attempt to cover the backlog of

payments, the RAF's cvailable funds have been depleted within a

period of two weeks from receipt of the fuel levy dllocated to it

{(paragraph 4.5);

Concern is expressed regarding the attachment of the RAF's bank

account. This self - help approach has resulted in the RAF bemg unable

o honour promned or scheduled payments due fo a sudden
unavailability of funds as a result of significant amounts of monies be

paid directly by the Bank to the Sheriff (paragraph 5);

In the RAF's effort fo manage this unfortunate sifuation énd to ensure
fhat funds are available to pay claims as scheduled, it strongly
discourages the issuing of writs and rather sncourage direct
engagement wh‘h' the RAF in committing to payment dates and tferms

(paragraph 6);

The legal rights of claimanss are not disputed by the RAF. However, due

regard must be taken that when all funds have been exhausted, then




66.5

66.6

none of the measures v/l ensure payment. On the contrary it only results
in abrasive resulfs, To the prejudice of other claimants who have been

prepared to engage fov ards a constructive outcome with the RAF

'oaragraph 7);

With the reduction in fue!l levy (consequent ulpon‘ihe lockdown), the RAF
will not be able to honour all its financial commitments for the months of
June 2020 to March 2021. Thus, the less than expected fuel levy at an
average of about R743 mil!ioh per. month for the three months of June
2020 to August 2020 wil only be able to pay criﬁc:al'serviées. The other

categories of claims will not be met {paragraph 12); and,

The RAF reminds tha! the payment days it currently endeavours fo

* honour are 180 days fror the date of request for payment. Claiins will be

paid from the oldest fo the newest in order to keep the ageing more

current (paragraph 27).

67.

Objectively viewed, this is ye: another de_gfpera’re aftempt by the RAF fo delay

meeting its obligations, colloguially refered 1o as “kicking the can down the

road”. It is also apparent that the ef_feé’rs of the Covid-19 pandemic has

worsened the already desperate ﬁranc_icxl posi’rion' of the RAF.
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é8.

It is however necessary to remark that the RAF's inability fo pay has not been

caused by the Covid-19 pandemic. As has been illustrated above, the inability

~ of the RAF fo pay ifs debts has ceen prevalent over many years.

69.

Based on the foregoing, it'is submitted that the RAF is hopelessly factually and
commercidlly insolvent. I does not have any chance of paying iis debs as they

are due af present or as they will become due in future.

Alachmenis

70.

LY

A hoye o.lluded above that the 2019 Annual Report recorded 5460 ins’rdnces of'

attachment by the sheriff of the RAF's bank account during that reporting

‘period. As part of the CEC's Presentation, under the page heading “Bank

- Account Affachments™ (paginated page 004-358 of that bundle), the CEO

reported the number of bank account aftachments, per month from April fo
October 2019. Whilst no exact nuraber and Rand value of these attachments
can be exiracted from this table, the following dppeor to be not far off the

mark:

L [

e




MONTH ATTACH-  VALUE

MENTS

‘ - {R ‘million)
701 April 570 280
70.2  May 440 250
703  June 700 290
704 July ?10 400
705 August 780 400
/0.6  September 400 220
70.7  October 1,680 1,000
TOTAL 5,480 2,840

/1.

The total number of attachments during the first 7 months of 2019 amounts to
approximately 5480, which dwarfs the number of 540 attachments recorded for

the whole of 2018/19.

72. -
.

Based on the above inferred Pand values, it appears that the value of bank
account aftachments during the said period amounts to some R2,84 bilion. It

therefore comes as no surprise that the CEQ stated: on the next page of the

- Presentation {page 004-359 of the bundle) hat:

_ 72.1 “... The attachment of our bank accounis presents the biggest risk for the

RAF in the short term...™ cmd_,




722 M. With o monthly income averaging R3.6 billion, if the value of these
aftachments increase to just over R3 billion, RAF would not be able to -
- pdy staff salaries and other suppliers...”; and,

72.3  “... Duplicate payments and fraudulent WRITS and court orders have
also exacerbated this risk...".

73.

A number of Plaintiff A’rfomeys, armed with court orders in favour of their clients,
recently endecvoufed to enforce the 175 orders against the RAF {for a toial
value of R97,]78,58f.00), ’rh‘rough attachment and sdle in executfion of mo?db[e,s
seized at the Menlo Park office of the RAF. Sdles‘in execution in 174 of these
orders would initially have tcken place during March, Apr_il, dnd May 2020. A
date for the sale in éxecuﬂon had then been set for 4 August 2020 but was

postponed to 25 August 2020.
74.

On or about 3 August 2020, the RAF launched an urgent opplicm‘ion_ogoinm‘ 25
firms of. altorneys tfo inferdict the envisaged sale in execution pending
finalisation of review préceedings to have the relevant warrants of \e‘_xecuﬂgn |
Fqnd/or notices of atfachment reviewed or set aside. The RAF conTelr.lded inn’

=

.that application that the conduct of the sheriff constitutes administrative
' 'éonduc’r by an organ of state, as envisaged by the Promotion of Administrative

Justice Act, 3 of 2000. A copy of the Nofice of Motion and Founding Affidavif this

application is aftached as Annexure “PM14", the contents of which are
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incorporated. 1 omit the annexures to the founding affidavit to avoid burdening

these papers unreasonaply.
75.

The bases of the challenge to the validity of the warrants of execution and/or
nofices of attachments include the sheriff's failure to have identified the amount
of movables which was necessary to safisfy the wiits; the failure to have

prepared an inventory immediately upon demand, pointing out or search; the

- failure fo have given the judgment debtor written notice of the attachment and

inventory made; the failure to provide the Regisirar and/or plainiiffs copies of
the return and inventory; the failure to satisfy herself that there had been due |
advertisement of the auction; and, the faiure to férwo‘rd the notice
contemplated by Rule 45(7)(c) to all other sheriffs Gppoinfed_ih the area in

dccordance with the Rules.
76.

As far as [ know, on 21 August 2020, his Lordship Mr Justice Raulinga granted an

order suspending the warrants of execution and envisaged sale of in execution
h N,

pendente lite.
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In essence, the RAF is relying on procedural non-compliance by ther Sheriff in
executing the relevant wiits. Whether or not the RAF ultimately succeeds in
delaying the inevitable outcome of this tranche of executionary steps, the fact

of the matter remains that successful litigants against the RAF are now in rapidly

increasing numbers resorting to individual debt collecting remedies to satisty

their judgment debts. Inevitably, some will be paid and others not.
78.

It appears form page 54 of the 2019 Annual Report that the RAF has only 4c
worfh of assefs for every R1 of its liabilities. It follows that the value of the assets of

the RAF capable of being realised by creditors in satisfaction of their claimes, is

negligible,
79.

l pctus.e fo draw the atfention of the honourable courf to the contents of page
53 of the 2019 Annual Report from which it appears that the RAF has eorned
inve,éfmenf revenue cznd otfher income in the following Gmounf_s: 2019- R100
million; 2018- R90; 2017- R112 milion; 2016~ R93 milion; and 2015- Ré4 million.
Cash holdings as at 31 March 2019 amounted to R$08 million {2017/18: R1.57

bilion) (see page 60 thereof). : .

80.

i




Although | am not privy fo the relevant in formation, it appears that these
invésfmenfs are made pursuant fo the provisions of Section 4(2)(c) (*?.f fhe RAF
Act, which provides that the Fund may "(c] invest any money not immediofelyl
required for the conduct of ifs business and realise, alfer or re-invest such

investments or otherwise deal with such money orinvestments".
81.

As a side remark, it is difficult to comprehend, given the RAF's onerous financial
posifion, how having an investment account is justifiable in view of the restriction
on the relevant pbwer afforded by the above section namely that *...money
not immediately required for the conduct of its business...” may be investment, |1
s apparent that all funds to which the RAF'mdy possibly have access, c:ré
immediately necessary for the conduct of the RAF's business, in parficular as

defined in section 3 of the RAF Act.

- 82.

Be it as it may, one shall be surprised if creditors of the RAF do not in the very
near future make the atfachment of fhese cash invéstments their primary line of
execution in order to enforce . ayment of orders in their favour, at the obvious

expense of others who left these steps too-long. _' )

83. 5

T m e Dt L PRV S e e
B T e i3 R N




The number and values of attachments since OCTober'2019 are not publicly
known to the best of my knowledge. One may however reasonably assume that
the rate at. which the number of ’rhese c:i’rachmen’rs have grown, must have
been drastic cmd exponeniial. The RAF if challenged to demons’rrq’re some
fransparency by disclosing in answer, ’rhe numbers, and values of attachments

of movables and its bank account since the end of Ocfober 2019 to date.
84.

Given the RAF's deteriorating financial position, the number of these instances
of individual debt col-lecﬁons, at the expense of other creditors is set to rise
dramatically in the nearlfUTure, as has been the case in recent months. | humbly
submit that it is more than likely that these attachments are set to paralyse the

RAF operationally, uhd for the business of the RAF to come to a grinding halt.

85.

inevitably, the RAF is_desﬂned io reach a point (if it is not there already) where it
will not be qble"ro pay compensation to the greater part of claimants. Further
legcii argument will be advanced with regard to the consequence of the RAF’s
ir-lqb_ili’ry to pay any compensction to victims who . suffered loss or damage
re§bl}ing from bodily injury fo or the death of any person caused by or arising
from_wfhe driving of a moftor vehicle. Reference wi‘ll in this regard be made to the

provisions of section 21(2){a) of the RAF Act.




Mandgement Problems

8é.
y, :
[t is widely known that the RAF is, as matters stand, plagued with corruption,

fraud and the like, and the RAF has on many obcosions raised ifs concern in this
regard. It now appears, on the RAF's own version, that criminals has even

discovered new avenues to siphon public funds through fraudulent writs and _

court orders.
87.

In paragraphs 82 to 95 his foresaid affidayvit, the CEQ contends that the current
business model of the RAF is riddled with iregularifies, fraud, and coruption,

which adds RAF's financial misery.
88.

The foresaid remark furthermore suggesfs that Ibsses are not only sustained at
the hands of criminals, but also through duplicate pﬁymen’rs fhat are seemingly

made as aresult of managerial deficiencies.

89.




Under the heading “O}‘her_" Chaltenges” (paginated page 004-340 of that
bundie], the CEO lists a number of focTors. that, according o him, contribute fo
the “unsustainable financial position of the RAF". These factors are: i) An in
effective and unsustainable business modeI: fi} Legisla’rors'ffc:r’nework - based bn
cofnmon law principles; i) Poor claims management; iv] Unnecessary and
tedious litigation, pooﬂy managzad; v) Poor [CT sys‘remé and old EnfrdsT"rﬁyc’rylre; vi) ,'
High tevels of potential fraud and corruption; vii) rDecrec::sing fuel sales volume as

a result of fuel efficient, electic and gas propelled cars; and, viil) Increase in

_ diesel rebates, reducing the revenue.

0.

The RAF has recenﬂy dgppointed, as Acting Chief Financial officer, Ms
BOITUMELO  MABUSELA. This person holds a Bachelor of Arls (BA)
Communications Science, Communication Organisation Gncﬁ Media Studies. In
all faimess, if this appointment is indicative of the nature of measures
implemented by _’rhe RAF to turn the financial affairs around, then there is no

reasonable hope of the RAF achieving the desired outcome.

?1.

It is—ngl’r only the appointment of the said Acting Chief Financiat Officer, that is
highly contentious and questionable for the reasons stated. It also appears that

no advertissment has been piaced in respect of the filling of the vacancy which




she ulfimately filed. In this regard, MAPONYA INC accordingly addressed a letter
to the RAF dated 13 August 2020, a copy of which is altached as Annexure
“PM17", the contents of which are incorporated, asking for certain information
" regarding her said oppoin’rment including copies of any adverfisements relating
to the appointment of an Acting Chief Finonc:ic'ﬂ Of_ﬁcer. Unsurprisi‘ngly, the CEO
has not responded to the said letter. |
?2. .

[t is widely rumoured that no advertisements have been published with regard fo
the filing of vacancies to which six persons were appointed as senior execuﬁve.s.r
MAPONYA INC accordingly addressed aletter to the RAF dated 19 August 2025,
a copy of which is atfached as Annexure “PM18", the con.’ren’rs of which dre
incorporated, asking for certain information regordihg the six appointments

referred o in Annexure “PM18", including copies of any advertisements relating

to the said six individuals. No response has been received from the RAF.

?3.

| submit that the only plausible inference to be drawn:from the RAF's failure fo
respond ’r_o the said letters is thal indeed, no dd_verﬂsemen’rs have been
publishéd regarding these appoiniments. If I am wfo;hg in this regard, then the
RAF is invited fo demonstrate that it has complied with due process, which is in

line with the Constitution of the Republic of South Africa and the Public Finance




Management Act, in making these appointments by providing copies of these

advertisements in answer,

94.

Lastly, in ferms of Annexure “PM18", the RAF was requested to provide details
regarding its Investments referred to above. MAPONYA INC did not have any

response To this letter.
95. B '

[ humbly submit that the impoﬁ’cmce of these managerial inadequacies ought
not to be underestimated. Not only have these factors cited by the CEO as
having contributed to the “...unsusfainablé financial position of the RAF...", but
it is appdrent from the natu.~ of these issues. that they all point ’rchxrds systemic
and operationadl dé’rerioro‘ri:m in the RAF, compounded by manageridl
inefficiencies. Ev.en_ it there were to be a ccshﬁow injection bringing some
financial réﬁef, it will not result in any long-term financial improvement unless the

foresaid organisational and operationat problems are solved.

e




URGENCY:
96.

It has been demonstrated above with reference to the RAF's own documents
that the total number of attachments during the whole of 2018/19 of 560, has
grown to dpproximately 5480 during the first 7 months of 2019, which amounts to
the value of aftachments during. this period of some R2,84 biliion. Relying on
spurious grounds in the abovz urgent application, the RAF hctls. mdncged to buy
some time in respect of those cifachments.

97. .

The ragidly growing number of attachments is of obvious concem fo the RAF, as
is evident form the CEO sicting that ... The atfachment of our bank,cxc‘cqunfs
presents the biggest risk for i 2 RAF in the short .ferm..." and “... With a monthly
income avércgr‘ng R3.6 billion, .7 the value of these aftachments fnc.reqse to fust

over R3 billion, RAF wouid not be able fo pay staff salaries and other suppﬁers...”

98.

4

When a financial institution, such as a bank, descends.into financial disiress, i
often happens that concemed accountholders start, what is colloquially

referred to as a “run on the bark”, in order to withdraw thelr deposits.

?9.




sy

It is self-evident that panic has set in amounts the credifors of the RAF and that ¢
frenzy has starfed amongst those, to execute against the RAF's limited and

inadequate assets to satisfy their claims before others do. This, to ihe appdrent

“dehiment to those.who are not fortunate enough fo enforce their claim in fime

before no assels are leit.
100.

The financiat difficulties of the RAF are ireversible and therefore, the longer the
RAF is allowed to conducts its business, the more instances of cx’r’rochmenll‘ Will

OCCUT.

101.

Y.

~ If this application is brought i the ordihdry course, then it is likely to be heard .

only towards the end of the second term in 2021. it stands to reason that by

then, the proverbial horse would already have bolted.
102,

It is objec_:ji\(ely urgeni for the RAF fo be wound up to establish a concursus
crediforqm to substitute individual debt collecting remedies, for the assets of the

RAF to be redlised and for ihe proceeds to be distibuted equally among

credifors of the RAF in ferms of ine relevant provisions of the Insolvency Act, 24

of 1935.




Y

FORMAL REQUIREMENTS

103.

s .

This application wil d-uly and timely be lodged on the Master of ’rhi.s-Honourdb[e

Court, in compliance with the provisions of section 344(4){a) of the Cld Act.

104,

1

A certificate issued by the Master as envisaged by the provisions of section

346(3} of the Old Act, will be fited before the hearing of this matfer.
105.

A copy of the application will, as required by the relevant sectionsof the Old'

Act, duly be served on:

105.1 Every relevant trade union as is required by/sec’rion 346(4A) {(a)(i);

=

105.2 The employees of the RAF as envisaged by section,346(4A}{a)(ii);

105.3 The South African Revenue Service 'Qs is- r_équired by section

346{4A){a)(iil); and,




105.4 -The RAFin ferms of section 346(4A)(A) (V).

CONCLUDING REMARKS

106.

It wili be submitted af the hearing of the matter, in the event of the Honourable
Couri granting the order as prayed, that it will be imperative for an independent
persdn to take immediate control of the affairs the RAF. MAPONYA INC wil
accordingly requesi" the Honourable Court fo direct the Master to appoinf
SUMAIYA ABDOOL GAFAAR KHAMAMISSA as the/a provisiond! iiquida’ror. | humbly
refer to her company profile o’r‘rdéhed as.Annexure "PM 19", the contenis of
which are incorporaTéd herein, .dnd submit ?hd’r she is duly quaiified and
expetienced for such appoinfment.

W

WHEREFORE | HUMBLY PRAY FOR THE GRANTING OF AN ORDER IN TERMS OF THE
NOTICE OF MOTION TO WHICH THIS AFFIDAVITIS ATTACHED.

=




W@en’r acknowledged that sne KNOws and understands the contents of
Ahis fidavil, which was signed and  swom to before me af
‘ gLEB Lt on AUGUST 2020, the regulations of
Govemnment Gazette Nofice No.” R1258 -of 21/7/72 as omended and

Government Gazette Notice No. R1648 of 19/8/77 as amended . hep een

complied with,

THAED LEONARD PHOSHOKO
i PHACTISING FTORNEY OF
; HiGaH CORYOF GOUTH AFRIGA

\‘(
e,

— o —oCTRAISSIONER OF OATHS
308 HiLL. STREET _
ARGADIA, PRETORIA |
TEL: (012 343 8364 6381 FAR: (037) 243 8106

-
=
+




EXTRACY FROM THE MINUTES

MAPONYA (JOHANNESBURG) (PTY} LTD
(REGISTRATION NUMBER 2001/024379/21)
AT A MEETING OF YHE BOARD OF DIRECTORS

HELD ON 24 AUGUST 2020 -

It was resolved that the Company:

3 “PM T“

1. Institutes an application, on an urgent basis, for the winding-up of the

ROAD ACCIDENT FUND, together with ancillary relief.

2, Authorises MAPONYA INC to instifute and to represent the applicant in this

application and any further and/or anclllary processes; and,

3. Authorises BAITSENG: RAMAGHALELA RANGATA to depose to any and all

affidavits and/or to sign any other documenis necessary to give effect fo

this resolution, and to take any and all steps necessary to until the matter

has been finally disposed of.

{

TB ANTULAY ¥
D'IR'ECTC;JR / CHIEF EXECUTIVE OFFICER
Board of Directors

24 August 2020




