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IN THE HIGH COURT OF SOUTH AFRICA
=20 VIRT OF SOUTH AFRICA

GAUTENG DIVISION, PRETORIA

' SIE3E

In the matter between: Case No.: 2019/

ROAD ACCIDENT FUND APPLICANT

ACTRIVAATE AL w3
STORTA m;ma Ale X9

2019 -11- 28

4. NAGEL
NEGISTRAR % 1 gak
LV FER VAN DIg O
HEA, GAUTENE AFDEES:;.‘?R

and

SHERIFF, CENTURION EAST FIRST RESPONDENT

SUILar]

ABSA BANK LIMITED

SECOND RESPONDENT

NOTICE OF MOTION

PART A

BE PLEASED TO TAKE NOTICE THf\T application will be made on behaif of the
Deceridber
abovementioned applicant on the 209%™ November 2019 at 10h00 or soon thereafter as

counsel for the applicant may be heard for an order in the following terms:

1 Dispensing with the manner of service and time frames provided for in the
Uniform Rules of Court and disposing of this application on an urgent basis in

terms of Rule 6(12)(a).
2 Pending the final determination of Part B of this application:

21 suspending the applicant’s obligation to pay the amounts listed in Annexure

FA1 to the applicant's founding pursuant to writs of attachment served upon the




i

e an

2.2

second respondent by the first respondent, which writs of attachment are

attached to the applicant’s founding affidavit as Annexure FA2;

uplifting the attachment of the applicant’s bank account numbers: 4093196109;
4093196167, 4093196206; 0020000422: 0020560363; 4093196159;

4093196183; and 4093196191 held with the second respondent.

That the costs of Part A of this application be reserved for determination in Part

B of this application.

That the applicant be granted such further or altefnative relief as the Court may

deem appropriate.

TAKE NOTICE THAT the affidavit of Collins Phutjane Letsoalo will be used in support

of this application.

TAKE NOTICE FURTHER THAT if you intend to oppose the relief which is sought in

Part A of this application, you are required to file ydur ahswering affidavit by no-later

than 16h00 on the 28% November 2019.

TAKE NOTICE FURTHER .THAT if no answering affidavit is delivered at the

abo',\;g’mentioned time, the application will proceed on an unopposed basis at 10h00 on’
=5

28" November 2019 or soon thereafter as counsel for the applicant may be heard.




BE PLEASED TO TAKE NOTICE THAT application will be made on behalf of the
abovementioned applicant on a date and time fo be determmed by the Deputy Judge

President for an order in the following terms:

9 Extending the time period within which the applicant shallpay the amounts fisted in
Annexure FA1 to the applicant's founding pursuant to writs of attachment served
upon the second respondent by the first respondent, which writs of attachment are

attached to the applicant's founding affidavit as Annexure FA2.

’

6 Directing the applicant to pay the aforesaid amounts by no iater than 29 February

2020,

7 Declaring that the reasonable time period within which the applicant shall comply
with payment orders to compensate victims of road accidents is a period of not iess

than 180 days from the date on which the order is served upon the applicant.
8  That the costs of this application shall be paid by a respondent opposing it.

9  That the applicant be granted such further or alternative relief as the Court may

deem appropriate.

TAKE NOTICE THAT the affidavit of Collins Phutjane Letsoalo will be used in support

of this application.




TAKE NOTICE FURTHER THAT if you intend to oppose the relief which is sought in
Part B of this application, you are required to file your answering affidavit within fifteen

days from the date on which this application served upon you.

TAKE NOTICE FURTHER THAT if no answering affidavit is delivered within the fime
period stated a.bove, Part B of this application will proceed on a date to be determined

by the Deputy Judge President without any further notice o you.

Dated at Johannesburg on this the 28t day of November 2019

No. 224 Sefako Makhatho (Zambezi)
Street

Sinoville

Pretoria

Tel: (011) 616-0005

REF: Mr Boikanyo/bk/MAT110077

TO: THE REGISTRAR OF THE ABOVE
HONOURABLE COURT
GAUTENG DIVISION, PRETORIA

AND TO: SHERIFF, CENTURION EAST
33 Kersieboom Crescent
Zwartkop, Centurion

movables@sheriffcenturioneast.co.za

SERVICE BY E-MAIL




AND TO:

ABSA BANK LIMITED

Lorie Place, Hillcrest Office Park
177 Dyer Road

Hillcrest

0183

. grace.ntsewa@absa.co.za

Ziyaad.Omar@absa.africa

SERVICE BY E-MAIL
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IN THE HIGH COURT OF SOUTH AFRICA
=2l LAURL U SOUTH AFRICA
GAUTENG DIVISION, PRETORIA
e ) LN LA

in the matter between: Case No.: 20197 8716%

ROAD ACCIDENT FUND APPLICANT

and

SHERIFF, CENTURION EAST FIRST RESPONDENT

ABSA BANK LIMITED SECOND RESPONDENT
FOUNDING AFFIDAVIT

l, the undersigned

COLLINS PHUTJANE LETSOALO

do hereby make oath and state as set out below.
1 INTRODUCTION

1.1 I 'am an adult and i am employed by the applicant. The applicant has decided

to bring this application to seek the relief which is set out in the notice of

e

motion to which this founding affidavit is attached.




1.2

1.3

1.4

1.5

1.6

1.7

1.8

I am the applicant's acting chief executive officer and | am competent to make

this affidavit.

The applicant has appointed its attorneys of record to bring this application

and | am competent to make this founding affidavit, -

Unless the context otherwise indicates, the contents of this founding affidavit

fall within my personal knowledge and they are both true and correct.

The applicant is the Road Accident Fund and it was established in terms of

section 2 of the Road Accident Fund Act 56 of 1996 (“the RAF Act").

The first respondent is the Sheriff, Centurion East and he is an officer of this
Court responsible for execution of Court orders granted by this and other
Courts with his principal place of business at No. 33 Kirsisboom Crescent,

Zwartkop, Centurion.

The second respondent is Absa Bank Limited, a public company with limited
liability duly incorporated as such in accordance with the taws of the Republic
of South Africa and which conducts the business of a bank in terms of the
Bank Act, 1990 and other relevant legisiation. The applicant does not seek
any relief against the second respondent and has cited it as it has an interest

in the relief which the applicant seeks in this application.

The second respondent's rejevant principal place of business at which this

application shall be served, being the branch at which the bank accounts in

@.7
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issue are held is situated at Lorie Place, Hillcrest Office Park, 177 Dyer Road,

Hillcrest, 0183.

1.9 The third and other respondents are listed in Annexure A to the notice of
motion. They are all judgment creditors against the applicant and the writs of
execution which are the subject of this application were issued at their

instance.

2 THE APPLICATION

2.1 In Part A of this application, the applicant seeks an order in the following
terms:
2.1.1 suspending the applicant’s obligation to pay the amounts listed in

Annexure FA1 to the applicant's founding affidavit pursuant to writs of
attachment served upon the second respondent by the first respondent,
which writs of attachment are attached to the founding affidavit as

Annexure FA2;

21.2 uplitting the attachment of the applicant's following bank accounts held

with the second respondent:

21.2.1 - 4093196109;

21.22 4093196167,

21.28 - 4083196206; ) q
@




2124

2125

21.286

2.1.27

21.28

22

23

2.4

e

0020000422;
0020560363;
4093196159,
4093196183;
4093196191.

The aforesaid relief is sought on an 'interim basis pending the final

determination of the refief which the applicant seeks in Part B of this

application,

In Part B of this application, the applicant seeks an order in terms of which its
obligation to pay the amounts which are the subject of th'e writs of attachment

attached hereto as FA2 is postponed to 29 February 2020,

| deal with the grounds upon which the applicant seeks the aforesaid reljef

below,

3 THE BASIS OF THE APPLICATION

The applicant

3.1

The applicant was established in terms of the RAF Act td provide

compensation for loss or damage caused by the negligent driving of motor

5
|3

vehicles.




3.2

3.3

3.4

3.5

3.8

The applicant operates what is essentially a social security scheme to
compensate victims of road accidents. This scheme can only work for all of us

if victims of road accidents are treated equally to the extent that it is possible
when it comes to the dates on which they are paid their compensation.

The social security scheme which the applicant operates works on the basis
that the applicant is liable to compensate any person injured in a motor vehicle
accident where the driver of the motor vehicle was negligent. With this fow-

level threshold for liability, the applicant attracts liability every day.

The applicant does not on its own generate any income. It does not operate
an income generaﬁng scheme. In terms of section 5 of the RAF Act, the
applicant “shall procure the funds it requires to perform its functions” by way of

a Road Accident Fund Levy and by raising loans.

The applicant cannot at any given point in time raise loans to perform its
functions. This is mainly because; it does not have assets sufficient enough to
secure a loan, In this regafd, the balance of the claims for which the applicant
is liable to pay on any given day is more than the amount which it receives by

way of the Road Accident Fund Levy on a monthly basis.

The average cigims which are settled and not paid to claimants every month is
R 4.3 billion, which is way more than R 3.5 billion which the applicant recsives
every month. It is clear from this that the applicant is by law burdened with

extra ordina:"y fiability which exceeds the money allocated to it by iaw, This

9

@




makes it impossible for the applicant to satisfy all judgment debts granted

against the applicant.

The applicant’s claims creditors

3.7

3.8

3.8.1

- 3.8.2

3.9

3.10

The applicant's purpose is to compensate victims of motfor vehicie accidents

where the driver of the other vehicle has been negligent.

There are motor vehicle accidents on South African roads every day caused
by the negligence of those driving the relevant motor vehicles. As a result of
this, the applicant attracts liability every day. In addition to this and on a daily

basis:

the applicant is served with summons commencing proceedings in which
is claimed compensation for which the applicant is liable in terms of the

RAF Act;

Court orders are granted against the applicant all over the Republic in

terms of which the applicant is ordered to pay claimants millions of Rand,

As on that date of this affidavit, the applicant owes its daims creditors not less

than R 17 billion.

The applicant recsives an average of R 3.5 billion by way of the Road
Accident Fund Levy every month. This means that the money which the

applicant recsives every month from its only source is not sufficient to meet its

~
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3.11

3.12

3.13

3.13.1

claims obligations. There is always a shortfall between the amount which the

applicant receives and the amount due by it to its claims creditors.

The aforesaid amount which the applicant owes to its claims creditors is due
by it in terms of Court orders granted against it by the Courts throughout the
Republic. The arnounté are not in dispute and there is therefore no reason to
suspect that these amounts are not due by the applicant to the claims

creditors or that there is some basis to contest the validity of the orders

granted against the applicant.

The applicant does not have any other source of funding than what | have
stated above. Accordingly, 'for as long as the amount which the applicant

receives by way of the Road Accident Fund Levy does not match the

applicant's existing liability on a monthly basis, the applicant will never be able

to reach a state where all iudgment debts are paid within a period of 30 days
from the date on which Court orders are granted against jt.
e LW LOUTE orders are granted against it

The Cash Management Plan

As aresult of the above, the applicant has decided that:

the available funds must be paid equitably amongst the successful

claimants based on the date on which payment is requested within the

4
12

applicant's approval structures;

$




3.132

3.13.3

3.134

3.13.5

3.14

the applicant’s payment plan must allow an amount of flexibility to deal
with exceptional circumstances which may require payment on an urgent

basis;

payroll and operational expenses must bs paid in terms of the relevant
contracts to ensure that the applicant’'s operations are not disrupted to

the prejudice of the claimants or victims of road accidents; -

payments are made first on matters which are long overdue — and the
determination of payments which are to be made first depends on the
dates on which the claims were received and requests for payment were

made internally;

itis not possible to make ali payments within the time period prescribed in
the Court orders because there is no money to meet all of the orders that
are granted against the éppiicant at any given time. For this reason, the
applicant gives priority to the Court orders granted first and then subjects
subsequent orders to a payment queue and pays such orders as and

when their turn comes.

Most of the attorneys who act on behalf of claimants know and understand the

applicant's financial position, i.e. that the applicant receives funding through

" the Road Accident Fund Levy and that the claims which are due by it are at

any given day more than what it receives through the Road Accident Fund

Levy. . @ %
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3.15 There are, however, other attorneys who, despite knowledge of the applicant's
financial position, advise their clients to issue writs of execution and
aftachments authorizing the first respondent to aftach the applicant's bank

accounts. This has happened on many occasions,
Attachment of the applicant’s bank accounts

3.16 From time to time and most recently on a very regular basis, the first
respondent attaches the applicant’s bank accounts held with the second
respondent in order to force the applicant to pay various plaintiffs who have

obtained judgments against the applicént. This results in the applicant not

being able to transact on its bank accounts and not being able to pay

claimants whose payments are long overdue.

3.17 The correct position is that the applicant cannot satisfy all the orders granted
against it at the same time or within 30 days from the date on which the orders
are granted against it. The applicant wants to comply with such orders as
soon as possible, however,‘ the money which it receives through the Road

Accident Fund Levy is simply not enough to enable the applicant to do that.

3.18 Itis as a result of the money received by way of the Road Accident Fund Levy
not being énough to meet all the claims at the same time that there is a delay
in paying monies to various plaintiffs. Even if the applicant were to pay all of

the amount it receives by way of the Road Accident Fund Levy to satisfy

y

14




Y

3.19

3.20

judgment debts against it, jt would stili not be enough. This is the reality of the

social security scheme operated by the applicant.

In order to keep the social security scheme operated by the applicant going, it
is necessary to pay judgments debts granted against the applicant on a first
come first served basis. If payments are not made in this fashion, the whole
scheme would collapse and the general public would be prejudiced. By way of
an example, if the applicant were to pay all of the amounts listed in FA1
immediately in order to comply with the relevant Court orders and to have the
attachment of jts bank accounts uplifted, many piaintiffs whose judgment
debts have been loaded into the applicant's payment system for payment in
the near future are not going to be paid because there would be no money to
pay them. This would not be in the interesis of justice. In addition, the
applicant’s ability to finance its operational costs is going to be severely

compromised to the extent of not being able to operate its buéiness,

It must be common cause that whilst there is always a delay in satisfying

judgment debts, the applicant does eventually pay all judgment debts against

it In addition, it is in the public domain that the applicant receives its funding

through the Road Accident Fund Levy and does not generate any other

income. For this reason, it does not serve any purpose to attach the

epplicant’s bank accounts in order to force it to pay judgments debts which

must stand ih the payment queue and wait for their turn because it only serves

to cripple the applicant's o erations and ability to ensure that there is an

equitable order of paying judgment debts. It is an unfortunate situation which

@
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causes delays but it is not in the interests of justice to collapse the social
security scheme operated by the applicant by expediting the payment of
judgment debts of those who enforce their rights by attaching the applicant's

bank accounts.

3.21 At the moment, the first respondent has delivered notices of attachment to

attach the following bank accounts held with the second respondent:

3.21.1 4093196109;
3.21.2 4093196167;
3.21.3 4093196208;
3.21.4 0020000422;
3215 0020560363,
3.21.6 4093196159;
3217 4093196183;
3.21.8 4093196191,

3.22 Notices of the attachment of the abovementioned bank accounts were served
Upon the applicant on 20 October 2019, 23 October 2019 and 14 November

2019 respectively. The total amount_sought fo be collected in terms of these

notices is R173 834 583.23 and it is in respect of 346 claimants. The payment
T le Sen 900,29 ANd LIS IN respect of 346 claimants

o
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3.23

3.24

3.25

of this amount to these claimants at this stage wouid mean that those
claimants who are now due to receive payments now will not receive
payments and could be subjected to the same delay if the applicant’'s bank

accounts are attached by other claimants in order to force the applicant to pay

‘them first,

There are currently over 1000 writs of execution which have been served
uport the applicant for payment at its Pretoria office, each writ not being in
respect of just one claimant but in respect of many claimants and for miilions
of Rand. These processes are served upon the ap;ﬁ_licant on a daily basis at its

Pretoria office.

There are other writs of execution served at the applicant’s regional offices,
also on a daily basis. If the judgment creditors of these writs of execution were
to also attach the applicant's bank accounts to force payment, the applicant
would again be subjected to same difficulty that it faces now, which is
detrimental to the social security system of compensating victims of road

accidents. -

The applicant is forced to prioritize the payment of judgment debts for which
writs of execution have been issued. It does this because there is always a
risk of the relevant judgment creditors attaching its bank accounts, resuiting in
the applicant not being abie to pay other claimants and other operational

costs, let alone the embarrassment which is caused not only to the applicant

W




3.26

3.27

3.28

3.29

)

x)

but also to the Government of the Republic of South Africa which designed the

social security scheme operated by the applicant.

The attachment of the applicant’s bank accounts creates an impression that
the applicant is simply tardy in the processing of bayments. This is wrong. The
correct position is that there is simply not enough money at any given point in
time to satisfy all the judgment debts. The only way to address this shortage is
to increase the fuel fevy.from which the applicant receives its funds, which

falls way outside the applicant’s competence.

The applicant manages the cash flow situation by ensuring that there is an
equitable payment system to all judgment creditors. This it cannot achieve if
others go and attach its bank accounts to force the applicant to pay them

before others who have been in the payment ;:lueue.

It is not the applicant’s case that judgment creditors are not entitled to enforee
their orders, even by attaching bank accounts. The applicant is, however, in a
difficult position because .it cannot satisfy all the judgment debts against it not
bécause it does not want to but because the legislative scﬁeme under which it
operates does not make provision for it to have enough money to satisfy all
the judgment debts against it within a short period of time as always

demanded by judgment creditors.

As | have stated above, the applicant's liability is currently in excess of R 17

biliion but it receives an average of R 3.5 billion every month and it attracts

\
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liability of not less than R 4.3 billion per month. This means that there is
always a shoi‘tfall between what the law appropriates to the applicant and its
actual obligations. It is for this reason that the applicant’s obligations to make
the payments listed in FA1 should be postponed to 29 February 2020 so that
the applicant continues to ensure that there is an equitable payment of
judgment debts betwsen those who are entitled thereto as opposed to forcing
the applicant to make such payments now because that would CSI'lapse the

system.

3.30 From what | have stated above, it is clear that it is not by choice that the

applicant finds itself in this situation, It is also not because the applicant is

tardy in the management of its payment system, there is simply not enough

money to satisfy all the judament debts within 30 days from the date on which

the judgment debts are granted.

3.31 | fully appreciate that the respondents ars likely to contend that the applicant
has agreed to the time periods which they seek to enforcs by attaching its
bank accounts. That contention, however, takes the matter no further becausas
the reality is that there is no money to satisfy the judgement debts within those
agreed time periods otherwise the system would collapse and that would not
be in the interests of justice. In any event, that contention does not on its own
mean that the applicant is not entitléd to an order postponing the performance

of its obligation when regard is had to the fact that complying therewith

immediately would collapse the system and subject the applicant to further

attachments of its bank accounts, which is not in the interests of justice.
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, 3.32 In the normal course, it takes at least 180 days for the applicant to have
| enough money to pay out its judgment debts. This period is reasonable when
regard is had to the fact that the applicant is at any given point liable to more
than R 17 billion but receives less than R 4 billion every month to compensate
victims of road accidents and to fund its operational costs. In-this regard, it
must be remembered that the amount which the applicant recesives through
the Road Accident Fund Levy is also used to pay for its operational costs and
the attorneys and advocates who represent it every day in various Courts

throughout the Republic,

3.33 in the light of the above, the applicant is entitled to an order declaring that the

period within which the applicant shail satisfy judgment debts against it shall

be a period of 180 days from the date on which the order is served upon it
This period is sufficient to enable the applicant to verily the orders and to
subject each order td its payment processes so as to avoid collapsing the
payment system by prioritizing a few judgment creditors over others which on
its own is also not in the interests of justice. This long period is also required
to manage the applicant’s cashflow position in view of the fact that the amount
of money it receives every month is never enough to settle all claims against

it.

3.34 The bringing of this application shows that the applicant is not seeking to
avoid its payment obligations. It must be correct that a litigant against whom
an order has been granted must be able to approach the Court which granted

the order, as in this case, to seek an order extending the time period within

L
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which the litigant must comply therewith. This is exactly what the applicant

seeks to do in this application.'

3.35 It is also important to state that the second respondent has in the past
attached the applicant's bank accounts in order fo force payment of claims
which had already been paid. This has resulted in doqtg;e payments because
the applicant is not given time to verify whether the claims for which notices of
attachment are issued have previously been paid. [ aftach hereto as FA3 an
affidavit filed with the South African Board of Sheriffs in support of the

applicant's complaint against the second respondent.

3.36 It is apparent from FA3 that fhe applicant has bsen subjected to double
payments amounts to miliions of Rand. This is prejudicial to the applicant
because the applicant is not given any prior notice before its bank accounts
are attachéd by the éecond respondent. The applicant usually becomes aware
of the attachment of its bank accounts when it is prevented from transacting

thereon.
Prejudice

3.37 } am aware that the respondents are going to contend that the relief which the

applicant seeks is going to prejudice them. | accept this.

3.38 The prejudice which the respondents stand to suffer is delay prejudice and it is

not ireparable. The respondents will receive their payment together with such

LY
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interest to which they are entitled to remedy the delay prejudice which they

stand to suffer.

3.39 On the other hand, the prejudice to be suffered if the relfief which the applicant
seeks is not only going to be suffered by the applicant, but will also be
suffered by those claimants whose payments are long overdue and are now
due to receive their paymenis. In addition, the social security system. of
compensating victims of road accidents would collapse if the applicant's bank
accounts are subjected to attachments as g result of which it is unable to

transact on such bank accounts.

There is no alternative and adequate remedy

3.40 The applicant does not have any alternative and adequate remedy to address

the difficulty which it faces other than the relief which it seeks.

3.41 Rule 45A provides for the relief which the applicant seeks and there is rio
other remedy available to the applicant than the relief contemplated therein.
The relief which the applicant seeks is consistent with that contemplated in

Rule 45A,

342 The time period for the suspension of the obligation to pay the respondents is
not unreasonable when regard is had to the number of judgment debts and
writs of execution granted against the applicant every day and the amount
which the applicant recsives by way of the Road Accident Fund Levy to

-
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compensate victims of road accidents, When this is taken into account, there
can be no basis to force the applicant to make payments which it clearly
cannot afford and which would result in prejudice to other deserving claimants

whose payments are already fong overdue.
The applicant has a clear right

3.43 The applicant is the custodian of the road accident fund compensation

system, i.e. the social security scheme to which 1 have referred above.

3.44 As a custodian of the aforesaid social security scheme, the applicant is not
only entitled to, but it is by law obliged to protect it. it is this scheme which the _
applicant seeks to protect by the relief which it seeks. If the relief which the
applicant seeks is not granted, the scheme is going to collapse and the

applicant would not be able to perform its functions.

3.45 If the relief which the applicant seeks is not granted and the applicant
continues to be subjected to the freezing of its bank accounts in arder to force
it to make payments, the whole scheme is going to collapse and victims of

road accidents are going to be further victirmized.
Interests of justice

3.46 | have already stated above that the attachment of the applicant's ‘bank

accounts is not in the interests of justice. This is because:
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3.46.1 The social security schems is not intended to only serve those who can
attach the applicant’s bank accounts to force payment. It is intended to

serve all victims of road accidents.

3.46.2 The funds which the applicant requires to compensate victims of road
accidents are derived from one source determined by Parliament. The

applicant cannot source funds from elsewhere,

3.46.3 The attachment and freezing of the applicant’s bank accounts has the
effect of prejudicing not only the applicant but the victims of road
accidents who are intended to benefit from the scheme at the expense of

very few claimants.

3.46.4 The whole payment system would collapse if the relief which the

applicant seeks is not granted because it would mean that claimants are

not going to be paid unless thev first attach the appiicant’s bank accounts

as this would cause claimants to attach the applicant’s bank accounts.
This is due to the fact that the applicant is by law forced to release money

held in its bank accounts to those who have attached the bank accounts.

3.46.5 It is not impossible to imagine a situation where the applicant's bank
accounts are attached in order to force payment of the whole amount of
R 3.5 billion which the applicant receives every month by way of the

Road Accident Fund Levy. As | have stated above, the applicant's current




3.47

3.48

3.49

3.50
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amount of R 4.3 billion every month. All of the judgment creditors for this
amount would be entitled to attach and freeze the applicant's bank

accounts in which event the applicant would riot be able to operate.
The balance of convenience

The balance of convenience favours the granting of the relief which the

applicant seeks in this application.

The respondents are not going to be unduly inconvaenienced if the relief which

the applicant seeks is granted and the final relief sought is not granted. This is

because the respondents will still in that event recsive their pavments together

with interest.

On the other hand, if the relief which the applicant seeks is not granted, the
ajoplicant and the other judgment creditors are going to be unduly
inconvenienced. The applicant's operations are going to be severely crippled if
lts bank accounts continue to be frozen such that it is unable to transact
because in that event, it would not be able to make payments to other

judgment creditors whose claims are also already long overdue.

In addition, if the relief which the applicant seeks is not granted, the applicant
Is not going to be able to perform its statutory obligations of compensating
victims of road accidents. This is what the applicant seeks to prevent by

seeking the relief which it seeks.

2%




RN )

Urgency ~

3.51 This application deserves to be heard on an urgent basis because;

3.51.1

3.51.2

3.51.3

3514

The applicant cannot run its operations if it cannot transact on its bank

accounts.

The applicant cannot pay other claimants if the monies held in its bank
accounts are all paid to the claimants who have caused its bank accounts
to be attached. | It is the nature of the applicant's business to pay
compensation to victims of road accidents and this obligation is one
which the applicant must discharge every singlé day and it cannot do so if

its bank accounts are frozen.

The attachment of the applicant's bank accounts is not only prejudicial to
the applicant itself. it is also prejudicial to the many victims of road
accident accidents whose claims are due for paymernt but cannot now be
paid because the applicant's bank accounts are attached to satisfy the
claims of the respondents who have attached its bank accounts. This is

clearly not in the interests of justice.

The applicant will not obtain substantial redress at a hearing in due
course because the applicant is already required to allow the monies in

its bank accounts to be paid aver to the first respondent.




3.51.5

3.518

3.61.7

3.51.8

S

As far as the abplicant’s operations are concerned, the applicant has
normal trade creditors like other businesses. In the context of the
applicant's operations, it requires to be represented by attorneys and
advocates in various Courts in the whole of the Republic on a daily basis.
The applicant cannot attend to its Court matters unless it makes
payments to its representatives and experts who play an important réie in

resolving all claims against it

The victims of road accidents stand to suffer considerable prejudice if the
applicant cannot transact on its bank accounts because their payments
are going to be delayed more than it is necessary if this application is not

heard on an urgent basis,

The last attachment of the applicant's bank accounts took place on 14
November 2019. This is what triggered the need to bring this application
because the accounts attached on that date include the applicant's call
accounts and accounts through which the applicant pays its operational

costs,

The appliéant also has an obligation to pay its operational costs to third
parties who provide services to it.. The applicant cannot pay for these
costs its bank accounts are attached. The difficulty which the applicant .
will have if it does not pay its operational costs is that its attorneys and

experts who provide an important service in the litigation matters in which




3.51.9

3.51.10

3.52

3.53

37

the applicant is sued for compensation are going to withhold their

services if they are not paid.

The applicant is also behind in making payments to a long list of
attorneys who regularly act on behalf of claimants and who have
understandably agreed to payment terms. These attorneys cannot be
paid if the applicant's bank accouints remain attached and this is going to
result in unnecessary prejudice to the relevant claimants who have

agreed to be placed on the payment queue.

In addition to the above, | state that the nature of the relief which the
applicant seeks and the purpose which it is intended to serve is such that

it justifies to be heard on an urgent basis.

The respondents are not going to suffer any prejudice if this application is
heard on an urgent basis. The respondents will receive their payments as
there is no dispute about their entitiement thereto. The only issue is the timing
of their payment and the difficulty with this arises from the amount which the
applicant receives, which is simply not sufficient to cover all the claims in
respect of which orders have been granted against the applicant. Unless the

applicant’s allocation is increased, the reality is that people must wait for their

turn to receive payments because the applicant is not in a position to pay ali of

its judgment debts at the same time.

In the premises, the applicant is entitled to all of the relief which it seeks.

]




38

WHEREFORE, | pray that it may please the Court to grant me the relief set out in the

notice of motion to which this founding affidavit is attached.

"("‘ ‘

S PHUTJANE LETSOALO

I hereby certify that the deponent has acknowiedged that he knows and understands
the contents of this affidavit, which was signed and sworn before me at
on the day of November 2019, the regulations
contained in Government Notice No. R 1258 of 21 July 1972, as amended, and
Government Notice No. R 1648 of 19 August 1977, as amended, having been complied
with.

COMMISSIONER/OF OATHS

FULL NAMES:

BUSINESS ADDRESS: BRIGID EILEEN HARDING
Commissioner of Qaths, R.S.A.

OEFICE: 9/1/8/2 Kempton Park (A3)
Business Development Manager
29 Southwood -

Viewpoint Road
Bardene Boksburg, 1459
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NB - This attachment
~ inthe Writs of




NGTI(E OF ATTACHMENT IN EXECUTION IN INCORPOREAL rmmm oR
¢ INCORPOREAL mcnmmmermr (RULE 45(8) (12))

fmmmsﬂcwmﬂﬁ's&mamm |




tached spreadsheet for K Mal

* Take further notice that | took possession of (to
Departinent) being a writing or document evide
Respondent in

be confirmed by ABSA Legal

NEINg of the ownership of the

uch property or right. The credit balance in these account niimbers

* THe amount attached in terins of the accompanying Writs of Execution and this

- Notice of Attachment is 't‘c':'rema'in inthe accor_.mt;‘unﬁl ipéyipent‘thérgof is -
d‘e_rfnahdéd from you by the Sheriff / Deputy Sheriff of the Sheriff Centurion East.
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t, Marius Werner, an adult male, state as follow In English:
I hévé been ifs the emplay of the Road Accident Fund (RAF} singe 2002, 1 havé

External investigaions of the' Forensic. Investigatior, Depaitmént (FID) sinca.2010. | am respéisi
mariage the dutles and funcions of thie FID Extamal and a8 such has access t0'all documents, ICT rasbrds, -
offices and staff of the RAF. { have EiD o ices in Pretoria, Johannesburg, Durban, East London,iand Cape.
‘Town. Each office consists of & managsr, three to four senior Investigators, a Aumbis of investigators and a -
- fewassistants.. . . - R T o s

2

The RAF Was eslablishad by the Road Accident Fund Act, 1996 {Act No, 56 of 1996) & RAF Amendmiént Act,
2005 (Act No: 18 of 2005) which mandatss the BAF 1 make provision for: ' o o
* Payment of compensation in accordarnce with this Act for loss or damage v}rongfi.llly causad by
the negligent driving of a motor vehicla . )
»  Providing compulsary cover to all users of South African roads against injuries sustained or death
arising from accidents involving motor vehicles within the borders of South Africa

The RAF is a National Public Entity in terms of Schedule 3A of the Public Finance Managemefit Act, Act 1 of
1989. . '

ée&ef@!ﬁun'stiﬁztion;—il Court Rulings and legal precedents have shaped the mandate of the RAF.
The RAF is éal!edpn to: |

*  Provide a soclal security safety net
*  Indemnify, rehabiiitate and compensate the injured
* Promote the safe use of all South African roads

3.

The RAF is liable to compensate a person who had been injured in a motor vehicle accident that took place
on a South African road where at least 1% negligence can be proven on the side of another person driving a
motor vehicle. When 1% negligence had been eétabllsh_ed. the RAF accepts liability. The next slep is then to
detemmine quantum through establishing the hature and extent of the injuries. '

4.

An Injured person can elect to sither claim direclly from the RAF or make use of the sarvices of an attorney,
Where an attorney has been mandate by a claimant through a power of aftorey, an offer for compensation
will be sentto the attomey, When the claimant through histher atiormay, accepts the offer by RAF, pa'yment. is
made to hisher trust account. Where the offer is not accepted, the matter is fitigated and settled by way of a
court order. On receipt of a court order, the RAF will pay the relevant amoint into the trust account of the
atiorney: The court order is foadsd orito tha payment system of the RAF where i norrally waits for 150 days

8.

The RAF continues fo face financial challenges and this has put more sirain on s abllity to carry out its
mandate. The main reason for this.is that the funding model is not matched with the influx of claims into the
RAF is increasing year on year. This while the RAF received a 30c/l Increase in fual levy for the 2018119
financial year, This resulted in the levy being 193¢/ for the 2018/19 financial year. The increase was not
enough to cover the RAF's finanaial obligations. As a result of this, the balance of Claims Creditors at 31 ﬁ

January 2019 is R10.15 billion.




e Y

- Damages, R18 621.14 for interest and R2 650.52 Shefiff Costs.

6.

. The 'ir_:for_ma_.tipp above Is to fllustrate why the RAF Is forced to manage paymens, hhfprtimafsl'y some
-atiortieys or service providers are not prapared io wait and they go to lengths to expedite their payments -

ranging fiom bribing RAF employsis (o ohiaifing & wiit ard nstrctiig the Sherif to atachihe bank acsoLnt
of the RAF. This is one of the areas of concern where the FID IS requesting assistance from the South African

- Board of Shariffs,”

7.

"The FID s curfently conducting &n investigation Into = practics wher the attorneys aré paid by the RAF but
slill proceed to issue a writ and attach the bank account and so get double compefisation. The FID proceeded

10 get data from the past Financial Year (FY) 1 April 2018 to 31 March 2019 and discovered that there were

508 such instarices involving an amount of R142 356 577 awarded for Loss of Eamings.

71

- Two examples are Link number 3472145 where JD Skhosana Altorneys were paid R283 160.50 on 8 May

2018 and Sheriff Centurion attached the RAF’s bank account on 1 November 2018 for an amourit of R299
083. 08. This amount conslst of R283 160.50 for Loss of Eamings, R13 196.06 for interest and R2 736.52 for
Sheriff Costs. - -
. 7.2

The sécond one Is Link number 3581724 where Nishangase Atiormeys were paid R711 326.60 on 17 May

2018. This amount consiste;f of R311 325.80 for Fulure Loss of Earnings and R400 t)_OD General Damages.
- On 1 November 2018, Sheriff Centurion East allached the RAF bank account for the same claim in the amount

R311 325.60

of R732 607.26. This amount is broken down in uture Loss of Earnings, R 400 000 General

7.3

Theré are cases where Sheriff Cénturic’m Eaist was paid twice by the RAF. An examplé of this is Link Num_bér

3842172 Sheriff Pretoria East issued a writ against the RAF for payment of R113 114 for Future Loss of

Eamings and R300 00 for General Damages. Payment was requested on 3 August 2018 but anly effected on

26 November 2018. Shefiff Centurion was paid the same amounts for the same Link number on 1 November
2018 after he attached the bank account of the RAF,

B

On 13 Sep’te'mber 2019, the Sheriff Centurion East communicated with the RAF, stating that he wanted to
return an @niount of R63 484 322 that he received after aitaching the RAF's bank account. (See Annexurs

~ A) On 2 October 2018 thie money was paid over from the account of Sheriff Centurion East. Howsver, 6n 26

Seplemiber 2019, the Sheriff Centurion East serves a writ for attachment of the RAF's biaitk account to the
amount of R294 777 662, The Sheriff also atiached. the RAF Bank Account fo thé sime ‘amount of
RE3 484 322 refunded on 2 October 2019, This is a clsar admission by the sheriff that his financial récords
are not managed properly in tarms of good corporate govemance.

.
A further example of concern is e-mall comespondence between the RAF, Werner Boshoff Incorporated (WB-
Inc) and the Sheriff Centurion East, On 18 September 2019, the RAF informed WB-Inc that the money for a
claim of EC Van der Merwe was pald to Sheriff Centurion East on 1 November 2018 already, WB-Inc then

sends an e-mail to Sheriff Centurion East on 19 September 2019 requesting them to confirm this payment.
There is no response and the request for confirmation by WB-Inc is sent again an 25 Seplember 2019, The

@sm
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first e-mall from Sheriff Centurion East Is dated 27 Seplember 2019 stating that Mr Herman will be back in the
office on Menday. On 30 September 2019, there is an e-mail from a Mr Fanle Herman from Sheriff Centurion
East fo WB-Inc stating that he cannot find the payment that was “allegedly” made: The RAF responds by
sending a screenshot of the paynient to both the Sheriff and WB-Inc and WB-Inc responds by asking the
Sheriff whether fie has seen the screenshot. The Sheriff then responds by stating that they did receive the
scraenshot but is still uiable to tiace the funds. He then proceeds, in an unprofessional manner, by stating
that this would not be the first time the RAF has alleged to have pald them when it did not. The matter is

*escalated to RAF Treasliry Who Seiids proo thist the money was feceived by the Sherffvia a bank aftachmont

on 17 Octaber 2018. The Sheriff only then admits thet he hes the funds and will pay it over fo WB-Inc, This I

.almost a year afier the teney was received by the Sheriff (See Annexure B).

10

' The Sherlf also rgists that after, a bank attachmient, he bi paid within 48 hoirs, This Is ':daspi'té Sec 45 (T)

(2) of the High Count Rules that states that the Sheriffis orily aliowed to sffect payments of property attached

 after the expiration of 15 working days. This leaves the RAF with very fitle time to verify whethar the matter

has not already besn paid. This is compounded by the fact that this stieriff does not carry our writs for bank
attachiments like other Sherifis are compelled by law by attaching the account every time for each individual
wiit. He collects a number of writs and then serves them as bulk which complicates our financial
recanciliations, A case in point is the 547 writs ke served on 26 September 2019. This miakes it impossible for
the RAF to conduct due diligence checks and this has led to duplicate payments. The RAF considers these
actions as unprofessional and maladministration by the Sheriff. (See Annexure C) '

11

The final proof that the recoids of the Sheriff Centurion East is In total disarray Is the fact that he has served
and attached the RAF's bank account on the same mattets twice for 311 times {See Annexure D).

The files in Column A was paid on the dates as reflected in Column B for the amounts as reflected in Colurin
C of the altached records. The amount of the overpayment, excluding interest and Sheriffs Cosls amounts to
R 84 481 600. These are public funds regulated in terms of the Public Finance Management Act, Act 1 of
1999, as amended. These public funds are intended to compensate victims of car crashes and they are now

deposited inla the trust account of a Sheriff who acts in an unethical manner that does not allow the RAF to
verify for duplicate payments when over 100 writs are served at once.

12

The RAF formally requests the South African Board of Sheriffs to freeze the account of the Sheriif Centurion
East and to appoint an inspectlor as contemplated in Sec 56 of the Sheriff's Act, Act 90 of 1986 to perform the
powers as contemplated in Sec 57 of this Act especially to conduct a full audit to determine whether all
amounts received by the Sheniff Centusion East from the RAF has been paid over to the correct attorneys and
what happened to the duplicate payments received by him. The inspactor must investigate the possibliity that
the Sheriff and Deputy Sheriff committed acts of improper conduct as specified in Sec 43 (), {b) and (e} of
the Sheriffs Act. The RAF is also requesting that the Sheriff and Deputy Sheriff, Mr Fanie Hemnan, be
suspanded in terms of Sec 50 of the Sheriffs Act pending this investigation. The RAF is willing to assist further
on this investigation by providing the necessary resources to the Sheriffs Board,
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