Ms Joanmariae Louise Fubbs

Chairperson: Portfolio Committee on Trade and Industry
PO Box 15

Cape Town

8000

By email jfubbs@parliament.qov.za

04 July 2018
Dear Ms. Fubbs
ADVISORY COMMENTS ON THE COPYRIGHT AMENDMENT BILL

I have been asked, amongst other experts, to provide an advisory opinion with regard to the
Copyright Amendment Bill 2018, and in particular to consider the appropriateness of the
terminology used in the Bill; whether the wording used in the Bill reflects the policy objectives
of the Bill; whether any of the clauses raises Constitutional concerns and whether the clauses
that address international treaties correctly reflect the content of these treaties. It was
highlighted that the intention is not for the experts to consider the merits or demerits of the Bill
or the policies informing the Bill. | wish to indicate that | have, as much as possible, tried to
adhere to these requirements. However, there would have been certain cases where it was
not completely feasible to comment on the Bill's Constitutional, legal or treaty alignment,
without reflecting on some policy issues. Lastly, it was recommended in the communication
from the Committee that comments needed to be made within the text of the Bill. However, |
found that it was not feasible to do so as this would have resulted in the document becoming
too large. In order to be of more assistance to the Committee, where | make a recommendation
for the amendment of certain provisions | propose relevant wording in this regard.

As a final observation | wish to indicate that | do not comment on every part of the Bill. My
expertise is mainly in the area of the creative industries (the music, film and to a lesser extent,
literary publishing industries). In the call | received in which | was advised of my appointment
as a member of the panel of experts | was asked to focus on issues relating to the music and
film industries. | have tried to do this in my opinion, except where | deemed it necessary to
comment on other pertinent aspects, such as the comprehensive comments made in respect
of the definition of “accessible format copy” in paragraph 2.1 of my comments. This is because
the principles dealt with in my comment relating to this had an impact on other areas that |
have commented on.

1. General Comments

It is important that in enacting copyright legislation, the objective should be to enact clearly-
articulated legislation that conforms to high international standards of quality and is
comparable to other highly-impactful legislations in other parts of the world. This will ensure
that South Africa displays comparative advantage in the highly-contested terrain of
international trade, including intra-African trade, and that it is able to reap real economic

(1]



benefits from trading in copyright-based products and productions. In the current environment
of low economic growth the copyright industries, well-supported by effective legislation, can
provide the necessary impetus for economic growth.

Prior to dealing ad seriatim with particular provisions of the Bill (where appropriate) and to
comment thereon, | deem it necessary to make certain general comments with regard to
technical drafting considerations, especially since the Bill is now at its final stage prior to
enactment into law. | deal with this in a two-fold manner as follows:

1.1 Instances of Poor Phraseology

I would like to bring the Committee's attention to certain instances of poor phraseology in the
Preamble to the Bill, which diminish the impactfulness of the Bill and should not be in the final
version of legislation of this nature. Such poor phraseology falls short of what Bennion has
referred to as “the prime axiom of legislation”, namely the fact that legislation “should be
worded in the most effective way possible”, to ensure legal effectiveness and certainty.' | list
these instances below:

(a) The phrase “to allow for the reproduction of copyright work” (line 2 of the Preamble) is
inadequate because the Copyright Act does not only make provision for one “copyright work”,
but provides for several “copyright works”. It should thus read “to allow for the reproduction of
copyright works”. This however, does not make the phrase adequate or appropriate.

Expressing the phrase in this manner is bizarre and problematic because the phrase suggests
that this is the first time that the Copyright Act will make provision for the reproduction of
copyright works. However the act of reproduction is an integral aspect of copyright legislation
and it has always formed part of our copyright legislation, as it should, and this is demonstrated
by the fact that the expression “reproduction” is itself, elaborately defined. What is intended
here is thus different and it should be expressly stated. One thinks that the intention in this
context was to say: “to provide for further limitations and exceptions regarding the reproduction
of copyright works”. The Committee needs to determine what the true intention in this regard
is.

(b) The phrase “to provide for the protection of copyright in artistic work” (lines 2 - 3 of the
Preamble) should read: “to provide for the protection of copyright in artistic works".2

However, as indicated in the discussion under paragraph (a) hereof, it is a misnomer to
suggest that the current amendment to the Act is for the purpose of providing for the protection
of copyright in artist works, since this is already provided for in section 7 of the Act. Perhaps
what was intended was to say: “to provide for the payment of royalties in respect of artistic
works".

(c) Perhaps the phrase “to provide for the procedure for settlement of royalties disputes” (lines
4 - 5 of the Preamble) would read better in this way: “to provide for the procedure for

* Bennion FAR Bennion on Statute Law 3 ed (Longman, London: 1990) 38.

2 This is the expression currently used in section 7 of the Copyright Act, and it is the correct expression, even if
to illustrate that there are different artistic works as also currently defined in the definition of “artistic work” in
the Copyright Act.

(2]



settlement of royalty disputes” (i.e. changing the word “royalties” from the plural into “royalty”
in the singular).

(d) The phrase “to allow fair use of copyright work” (line 5 of the Preamble) should read “to
allow fair use of copyright works”, in line with my observations above.

(e) The phrase “to provide for the protection of ownership in respect of orphan works” (lines 6
- 7) does not seem consistent with the provisions of Clause 24 of the Bill. It is clear from the
provisions of Clause 24 that the licensing of orphan works is at the core of those provisions.
Accordingly, it would seem that one of the following phrases would more accurately express
the objective here:

“to provide for the licensing of orphan works”; or
“to provide for the licensing and protection of orphan works”.
1.2 Numbering based on the Intellectual Property Amendment Act 28 of 2013

In Clause 37(1) of the Bill it is stated that the phrases “indigenous cultural expressions” or
“indigenous community” referred to in the Bill at several places shall only come into effect
upon the date that the Intellectual Property Amendment Act 28 of 2013 (the “2013 Act”) shall
come into operation. It is important that the drafters have inserted this provision because the
2013 Act, though assented to by the President, has not yet come into force.® This has been
taken into account in my advisory comments (that is, | make the comments as if the two
phrases are not to be considered for current purposes, except where it is necessary to still
make reference to them).

Having indicated the above, it needs to be noted that the reference to the two phrases is not
the only impact that the 2013 Act has on the formulation of the current Bill. There are several
instances in the Bill where the numbering of the sections in the Bill is based on the numbering
used in the 2013 Act. | make reference to these instances in my advisory comments. Basing
the numbering of the sections in the Bill on the numbering used in the 2013 Act is problematic
in that, as indicated, the 2013 Act has not yet come into force and therefore the amendments
proposed in the Bill must be understood within the context of the current Act (the Copyright
Act 98 of 1978). So as not to create confusion, it is submitted that an additional provision
needs to be included in Clause 37 of the Bill to make it explicit that the change in numbering
in the Bill which is necessitated by the numbering in the 2013 Act shall not apply until the 2013
has come into force. Alternatively the numbering should strictly adhere to the numbering
currently used in the Copyright Act.

2. Comments relating to Specific Clauses in the Bill
2.1 Clause 1(a): Definition of “accessible format copy”

In Paragraph 1.2 of the Memorandum on the Objects of the Copyright Amendment Bill (the
Memorandum) it is stated that “[t]he proposed provisions in the Bill are strategically aligned
with the treaties that South Africa reviewed, amongst others ... the Marrakesh Treaty to
Facilitate Access to Published Works for Persons Who are Blind, Visually Impaired, or

* Section 15 of the Act provides that the Act shall come into operation on a date fixed by the President by
proclamation in the Gazette. This has not yet been done.
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Otherwise Print Disabled”, while Paragraph 1.3 states that the amendment “means that South
Africa will be able to accede to international treaties and conventions which require domestic
legislation to be consistent with international imperatives.™

The Marrakesh Treaty, negotiated over a lengthy period of time, is the first WIPO treaty to
deal exclusively with copyright exceptions and limitations. In this regard it is a grand
representation of consensus between rights-holders and users from vulnerable backgrounds
with regard to the right balance that must be achieved between the interests of rights-holders
and those of vulnerable users. In this regard the objective of the treaty — what the
Memorandum to the Bill terms “international imperatives”, is clear: it is aimed at addressing a
very specific need, namely the need of blind, visually-impaired or otherwise print-disabled
persons to access published literary works. In this regard Reinbothe and Von Lewinski,
authorities in the field of international copyright law, have observed that “the definition of
‘accessible format copy’ in Article 2(b) Marrakesh Treaty is crucial for the delimitation of the
scope of application of the Marrakesh Treaty, since the exceptions and limitations covered by
Articles 4 to 6 only relate to works in accessible format copies.™

Considering that the objective in introducing a definition of “accessible format copy” is to align
South Africa with the “international imperatives” of the Marrakesh Treaty, it must be observed
that the proposed definition of “accessible format copy” in the Bill deviates diametrically from
the wording and objective of the definition used in the Marrakesh Treaty.® Thus while the
Treaty is only concerned with granting access to persons who are blind, visually impaired and
print-disabled to accessible format copies relating to works of literature, in order to address

4 Emphasis added.

® Reinbothe J and Von Lewinski S The WIPO Treaties on Copyright — A Commentary on the WCT, WPPT and the
BTAP 2 ed (Oxford University Press, 2015: Oxford) 631. Emphasis added.

© Clause 1(a) of the Bill defines “accessible format copy” as “a copy of a work in an alternative manner or form
which gives a person with a disability access to the work and which permits such person to have access as feasibly
and comfortably as a person without disability”. However, the following definition is used in Article 2(b) of the
Marrakesh Treaty: ‘““accessible format copy” means a copy of a work in an alternative manner or form which
gives a beneficiary person access to the work, including to permit the person to have access as feasibly and
comfortably as a person without visual impairment or other print disability. The accessible format copy is used
exclusively by beneficiary persons and it must respect the integrity of the original work, taking due consideration
of the changes needed to make the work accessible in the alternative format and of the accessibility needs of
the beneficiary persons’. Emphasis added. “Works” is defined in Article 2(a) as referring to “literary and artistic
works within the meaning of Article 2(1) of the Berne Convention ... in the form of text, notation and / or related
illustrations, whether published or otherwise made publicly available in any media.” This refers to ““books,
pamphlets and other writings; lectures, addresses, sermons and other works of the same nature; dramatic or
dramatico-musical works,” as well as “illustrations, maps, plans, sketches.” Helfer LR et al The World Blind Union
Guide to the Marrakesh Treaty — Facilitating Access to Books for Print-Disabled Individuals, available at
http://www.worldblindunion.org/English/our-work/our-priorities/Pages/WBU-Guide-to-the-Marrakesh
Treaty.aspx (date of use: 17 September 2018), at 71. See also Reinbothe and Von Lewinski The WIPO Treaties
on Copyright supra note 5, at 631. What is intended is therefore works in the literary sense. In Article 3 of the
Treaty a “beneficiary person” is defined as someone who “(a) is blind; (b) has a visual impairment or a perceptual
or reading disability which cannot be improved to give visual function substantially equivalent to that of a person
who has no such impairment or disability and so is unable to read printed works to substantially the same degree
as a person without an impairment or disability; or (c) is otherwise unable, through physical disability, to hold
or manipulate a book or to focus or move the eyes to the extent that would be normally acceptable for reading;
regardless of any other disabilities.” Emphasis added. The Treaty is thus not concerned with disabilities other
than those concerned with persons who are blind, visually impaired or print-disabled.
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the “book famine”,” the Bill seeks to grant access to all persons with a disability® to accessible
format copies relating to all works protectable by copyright. In this regard it needs to be noted
that while the Marrakesh Treaty is ostensibly used as a point of departure for the provisions
relating to the granting of access to copyright works to persons with a disability, its relevance
to South African copyright legislation will only be with regard to the granting of access to
persons who are blind, visually impaired and print-disabled. The Treaty cannot be relied upon
regarding the provision of access to persons with a disability other than blindness, visual
impairment or print-disability. Some more nuanced observations in this regard are made
below:

(a) It needs to be observed that international copyright treaties generally operate on the basis
of certain principles, in particular the principles of national treatment, minimum rights and
prohibition of formalities (“no formalities™).? In this regard article 5(1) of the Berne Convention
provides the following:

Authors shall enjoy, in respect of works for which they are protected under this Convention, in
countries of the Union other than the country of origin, the right which their respective laws do
now or may hereafter grant to their nationals, as well as the rights specially granted by this
Convention. [Emphasis added]

The first part of article 5(1) embodies the principle of national treatment, while the highlighted
part relates to the principle of minimum rights. The principle of “no formalities” is not relevant
for the current analysis.’ Seeing that the principles of national treatment and minimum rights
have a bearing on the comment that | make in respect of other parts of the Bill, | elaborate on
these principles here. The essence of these principles is that they operate solely in favour of
a national of a foreign Berne Convention member country (the so-called “country of origin”)
when the works of such a national are used in another Berne Convention-member country
(that is, “the country of exploitation”).”" In this regard it needs to be noted that protection for
the nationals of a particular Berne Convention member country is provided for in terms of the
laws of such a country, but foreign nationals are “treated as”, or “assimilated to" the nationals

7 See in this regard http://www.wipo.int/edocs/pubdocs/en/wipo pub marrakesh overview.pdf (date of use:
17 September 2018).

¢ “Person with a disability” is defined in clause 1(h) of the Bill as “a person who has a physical, intellectual,
neurological, or sensory impairment and requires and requires an accessible format copy in order to access
and use a work."” This is opposed to the definition of a “beneficiary person” in article 3 of the Marrakesh
Treaty, which only applies to the blind, visually impaired or print-disabled persons, “regardless of any other
disabilities”.

9 See for example in this regard article 5(1) of the Berne Convention for the Protection of Literary and Artistic
Works (Paris Act 1971) (“the Berne Convention”), in respect of the principles of national treatment and
minimum rights; and article 5(2) of the said treaty in respect of the principle of “no formalities”.

10 The principle of “no formalities” is provided for in article 5(2) of the Berne Convention and provides that the
enjoyment and exercise of the rights contained in the Convention shall not be subject to any formality (e.g. the
requirement that a work has to be registered).

1 As Ricketson S “Protection of Limitations and Excepnons in the Intematlonal Copyright Framework”

in the international framework-1 final version jg rev.docx 8 (date of use: 17 September 2018), has stated,
the Berne Convention “has always been concerned with ... the protection of authors in countries other than
their own.”
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of such country with regard to the exploitation of their works. This is subject to the condition
that, while a Berne Convention member country may treat its citizens in any manner with
regard to copyright protection (including, theoretically, not providing protection to them or
drastically limiting such protection), foreign nationals must always be accorded the minimum
protection provided for under the Berne Convention (i.e. they may not be accorded any less
protection than that provided for in the Berne Convention).'?

(b) The principle of national treatment highlighted above applies equally in respect of the
system of limitations of and exceptions to copyright protection. In the first instance this means
that foreign rights-holders cannot be deprived of the minimum rights guaranteed to them under
article 5(1) of the Berne Convention, through the introduction of limitations and exceptions
under national law, except in so far as such limitations and exceptions are permissible under
Berme Convention. Secondly this means however that, where limitations and exceptions are
permitted under the Berne Convention, the principle of national treatment applies equally in
favour of foreign users of copyright works.' The effect of this is that (1), if South Africa
introduces limitations and exceptions within South African copyright legislation, that go beyond
the limitations and exceptions permitted in the relevant international treaties, such limitations
and exceptions shall only bind South African nationals and shall not apply in respect of the
works of the foreign nationals used in South Africa;™ and (2), foreign users shall nevertheless
be eligible to make use of the limitations and exceptions provided for in the South African
legislation, in respect of South African works, in line with the principle of national treatment
that provides that copyright protection in respect of foreign nationals is based on the law of
the country of exploitation.

(c) Itis true that the limitations and exceptions provided for under the Marrakesh Treaty now
form part of the corpus of limitations and exceptions permitted or permissible under
international copyright treaty law. However, where the limitations and exceptions provided for
exceed the limitations and exceptions permissible or contemplated in the Marrakesh Treaty,
the observations made above will apply. In this regard it needs to be noted that article 1 of the
Marrakesh Treaty provides that nothing in the treaty nullifies the obligations that the member
states of the treaty (the “contracting parties”) “have to each other under other treaties”, nor

12 Articles 5(2) and (3). In Gallo Africa Ltd and Others v Sting Music (Pty) Ltd and Others [2010] ZASCA 96 Harms
DP confirmed, at para 18, that the Berne Convention “does not form part of our law but merely places
international obligations on governments that have acceded to it.”

** See in this regard Ricketson supra note 11 at 2 - 3.

In this regard it has been asserted that national treatment applies to “user rights” (i.e. to the regime for
limitations and exceptions) as it applies to authors’ rights. See Gervais D (ed) International Intellectual Property
—A Handbook of Contemporary Research (Edward Elgar Publishing, Cheltenham: 2015) 161. In the converse it
has been stated that limitations and exceptions limit and create exceptions with regard to the application of
the principle of national treatment in favour of rights-holders. See Brauneis R “National Treatment in
Copyright and Related Rights: How Much Work Does it Do?” (2013). GW Law Faculty Publications & Other
Works. Paper 810. http://scholarship.law.gwu.edu/faculty publications/810 2 - 3 and generally. (Date of use:
18 September 2018). More specifically article 3(1) of the WTO Agreement on Trade-related Aspects of
Intellectual Property Rights (“TRIPs Agreement”) provides that the principle of national treatment provided for
under that treaty is “subject to the exceptions already provided in ... the Berne Convention (1971) ... [and] the
Rome Convention ...

13 In this regard Ricketson supra note 11 states, at 7, that while Berne member countries may, under the Berne
Convention, make provision for greater protection in their domestic laws, they ‘clearly cannot authorize the
imposition of “lesser protection” through the application of any wider limitations, or exceptions adopted
domestically”.
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does it prejudice any rights that a member state “has under any other treaties.” More
specifically article 11 of the Marrakesh Treaty provides the following:

In adopting measures necessary to ensure the application of this Treaty, a Contracting Party
may exercise the rights and shall comply with the obligations that that Contracting Party has
under the Berne Convention, the Agreement on Trade-Related Aspects of Intellectual Property
Rights and the WIPO Copyright Treaty, including their interpretative agreements ...".1¢

Article 11 then goes further to make reference to specific provisions under the mentioned
treaties that deal with the “three-step test”, providing that when adopting measures to ensure
the application of the Marrakesh Treaty, the country concerned must apply the three-step
test."”

(d) Indeed article 12 of the Marrakesh Agreement makes it possible for a Marrakesh
contracting party to introduce other limitations and exceptions in its national law for the benefit
of the beneficiary persons (i.e. the blind, visually impaired or print-disabled), and even
contemplates that “other limitations and exceptions for persons with disabilities” may already
be in existence in a contracting party’s national law.'® However, the treaty provides that such
additional limitations and exceptions must be “in conformity with that Contracting Party's
international rights and obligations™."® Professor Sam Ricketson, a recognized authority in
international intellectual property law, has studied the impact of the national treatment principle
on limitations and exceptions in the international copyright framework with a focus on the
Marrakesh Agreement. In this regard he observes that, apart from the need to adhere to the
three-step test as contemplated in article 11 of the Marrakesh Agreement:

[Alny other limitations or exceptions directed at foreign-sourced works will obviously need to
comply with the restrictions imposed under Berne, including the Appendix on Developing
Countries,?° the WCT and the TRIPs Agreement respectively ...?!

Issues to Consider

(e) If South Africa ultimately joins the Marrakesh Treaty, she will be bound by the provisions
of the Treaty as those are mandatory.? In other words South Africa will be bound to
incorporate within South African law provisions that relate to the granting of access to
accessible format copies to beneficiaries of the Marrakesh Treaty, namely, persons who are
blind, visually impaired or otherwise print-disabled. The current proposals in the Copyright
Amendment Bill however, far exceed the provisions of the Marrakesh Treaty in that (1) they

16 Emphasis added.

7 These provisions are: article 9(2) of the Berne Convention; article 13 of the TRIPs Agreement, and articles
10(1) and (2) of the WIPO Copyright Treaty. The three-step test provided for in the mentioned articles
essentially stipulates, in each case, that limitations and exceptions must be confined to (i) special cases; (ii)
that do not conflict with a normal exploitation of the work and (iii) do not unreasonably prejudice the
legitimate interests of the author.

18 Article 12(2), Marrakesh Agreement.

¥ Article 12(1), Marrakesh Agreement.

* This Appendix deals with matters relating to giving more latitude to developing countries regarding the
rights of translation and reproduction of works belonging to the nationals of other Berne Convention
members, for purposes of education and scientific research, and matters relating to compulsory licences and
ensuring the payment of fair remuneration to rights holders in this regard under certain circumstances.

21 Ricketson supra note 11, at 10.

# See in this regard Ricketson id at 11.
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are aimed at benefitting not only persons who are blind, visually impaired and / or otherwise
print-disabled, but all persons with a disability; and (2) their scope include all works protected
under copyright (i.e. the works contemplated in section 2(1) of the Copyright Act). However,
as indicated above, the Marrakesh Treaty limits the works covered by its provisions to works
of a literary nature.®

(f) It is acknowledged that in the instructions given to the technical panel of experts it is
mentioned that “it is acceptable for the Bill to have a broader scope than a treaty, but not a
narrower one”. However, it is also important to highlight what the impact of this approach is.
As indicated above, the provisions of the Bill that go beyond the provisions of the Marrakesh
Treaty will only affect South African rights-holders and not foreign rights-holders. This means
that the limitations and exceptions only affect South African works. However, foreign users will
also be entitled to benefit from the limitations and exceptions created in respect of South
African works. Professor Ricketson makes the following observation in this regard:

[Where country A] ... implements a system of exceptions under its domestic law that allows
generously for free use without restriction of [protected works, some by local authors while the
rest are by foreign authors] ... in whole or in part, and extends these, in turn, to a category of
readers whose disability is intellectual rather than physical ... [ijt is likely that these exceptions
would go beyond what would be permitted under the various criteria in articles 9(2), 10 and
10bis of Berne, article 10 of the WCT, and article 13 of TRIPS, meaning there will be a breach
of these provisions if the exceptions are applied in this unqualified form to works claiming
protection under those agreements. Equally obviously, there will be no breach so far as
domestic claimants under the law of country A are concerned, as country A remains free to
treat the works of its own nationals as it wishes, and, in this instance would be able to pursue
a domestic policy of exceptions that favours the interests of users over domestic right holders,
even if this means that foreign claimants will be treated more generously in that they should not
be subjected to this more sweeping range of exceptions. ... Country A remains free to adopt
whatever exceptions it thinks fit with respect to blind or visually impaired persons where locally
authored works are concerned, but in applying these exceptions to foreign right holders will
need to do so within the limits allowable under the Berne Convention, the WCT and the TRIPS
Agreement.?*

(g) In light of the foregoing the lingering question is: why would Parliament want to
disadvantage South African rights-holders, by creating Marrakesh-plus provisions that create
limitations and exceptions only in respect of the works of South African rights-holders and
cannot be applied to the works of foreign rights-holders; and yet will benefit both South African
and foreign users? Further to this, and more importantly, did the drafters of the Bill as well as
the Committee, in introducing such provisions, apply the three-step test as required by article
11 of the Marrakesh Agreement, can evidence be provided in this regard? The SEIAS report
tabled on 30 May 2017 does not show any evidence that an assessment was done in relation
to this matter or that such an assessment included the three-step test required by article 11.
To reiterate, the three-step test requires that limitations and exceptions must be introduced

23 See note 6 above. This includes works in audio form (e.g. audiobooks, audio recordings of journals and other
spoken text). However, audio-visual works, sound recordings, musical works (except in the form of musical
scores), and other works are excluded from the definition of “works” in the Marrakesh Agreement. See in this
regard Reinbothe and Von Lewinski The WIPO Treaties on Copyright supra note 4, at 631.

2 Ricketson note 11, 12 - 14.
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(1) only in special cases; (2) that do not conflict with the normal exploitation of the work, and
(3) do not unreasonably prejudice the legitimate interests of the author.

(h) More specifically in relation to the above, was an assessment done of what the effect of
extending access to accessible format copies to all persons with disabilities rather than only
those that are print disabled; as well as doing so in respect of all works other than works of
literature, shall be to rights-holders? Will this not conflict with the normal exploitation of such
works, and will it not unreasonably prejudice their legitimate interests? For example, what
would the impact of giving free access to accessible format copies of computer programs and
broadcasts (rather than literary works, as required by the Marrakesh Treaty), to print-disabled
persons be, and what does this entail? Lastly, seeing that the Marrakesh Treaty permits the
subjection of limitations and exceptions to the payment of remuneration in favour of rights-
holders,”® why have the drafters and the Committee not considered introducing such
remuneration, especially in view of the fact that a decision was taken to introduce limitations
and exceptions that far exceed those required by the Marrakesh Treaty and to a broader base
of beneficiaries than those contemplated in the Treaty?

Concluding Remarks

(i) In light of the foregoing observations, the following recommendation is made with regard to
the definition of “accessible format copy” in the Bill:

(1) The definition must be replaced with a definition that is consistent with the definition
of the expression in the Marrakesh Treaty. The following definition is proposed:

‘accessible format copy’ means a copy of a literary work in an alternative manner or
form which gives a beneficiary person access to the said work, including to permit the
person to have access as feasibly and comfortably as a person without visual
impairment or other print disability : provided that the accessible format copy is used
exclusively by visually impaired persons and preserves the integrity of the original work,
taking due consideration of the changes needed to make the work accessible in the
alternative format, and the accessibility needs of the beneficiary persons.

(2) In the same manner a new definition of “beneficiary person” must be introduced (to
replace the definition of “person with a disability”), and should be defined as follows in
line with the definition in the Marrakesh Treaty:

‘beneficiary person’ means a person who, regardless of any other disabilities, (a) is
blind; (b) has a virtual impairment or a perceptual or reading disability which cannot be
improved to give visual function substantially equivalent to that of a person who has no
such impairment or disability and so is unable to read printed works to substantially the
same degree as a person without an impairment or disability; or (c) is otherwise unable,
through physical disability, to hold or manipulate a book or to focus or move the eyes
to the extent that would be normally acceptable for reading.

(/) Alternatively, the definition could be amended to limit its scope (1) to literary works only and
(2) to “persons who are blind, visually impaired or otherwise print disabled, as well as persons
with learning disabilities that affect their ability to read or handle a literary work unless it is in
the form of an accessible format copy.” This, though broader than the Marrakesh definition,

# Article 4(5) of the Marrakesh Agreement provides “[i]t shall be a matter for national law to determine
whether limitations or exceptions ... are subject to remuneration.”
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would be closer to the objective of the treaty. In paragraph 2.5 of the Memorandum to the Bill
it is stated that “[t]he Bill provides for the availability of accessible format copies of a work to
accommodate persons with disabilities. This provision extends beyond matters pertaining to
the blind but to other disabilities such as learning disabilities, dyslexia etc.” The concern here
is therefore with regard to extending access to “persons with learning disabilities” and the
proposed definition would thus satisfy this requirement.?

(k) If, for any reason, it is felt that the definition proposed in respect of “accessible format copy”
must be retained, then the Committee should, in addition to ensuring that a three-step test
assessment is conducted with regard to the impact that using such a broad definition would
have on the normal exploitation of the works concerned and the legitimate interests of the
rights-holders, consider introducing a form of remuneration to rights-holders for this intrusion
into their rights, as contemplated in article 4(5) of the Marrakesh Agreement.

2.2 Clause 1(b): Definition of “audiovisual work”

The definite article (“the”) should be inserted between the word “means” and the word
“embodiment” in the definition of “audiovisual work” to ensure proper articulation.

The definition should thus read as follows:

‘audiovisual work’ means the embodiment of moving images, whether or not accompanied by
sounds or by the representation thereof, from which either can be perceived, reproduced or
communicated through a device, and includes a cinematographic film.

2.3 Definition of “collecting society”

The definition of “collecting society” in the current Act was introduced by section 1(a) of Act 9
of 2002 and dealt specifically with collecting societies administering “needle-time” rights. This
is specifically mentioned in the explanatory note relating to the definition (in the square
brackets). Since the intention is however that the regulation of collecting societies needs to
extend to all collecting societies, it is recommended that the explanatory note be expanded at
the end thereof by the addition of the phrase “and its scope was extended by the Copyright
Amendment Act, 2019".7

2.4 Clause 1(c): Definition of “commercial”

The introduction of the definition of “commercial” within the Bill, as well as the introduction of
the concepts of “commercial purpose”, “commercial exploitation”, “commercial nature” etc.
within the text of the Bill, especially where this is used beyond cases dealing with limitations
and exceptions, is a novel approach in our copyright law and is a matter for serious concern.
This is because this suggests that, even beyond the case of recognized limitations and
exceptions, the criterion to be used to determine if a particular act amounts to an infringement
of a copyright work is whether the use was commercial or non-commercial.

26 Emphasis added. Although mentioned separately, dyslexia is itself a reading disorder that is characterised as
a learning disability. See https://medical-dictionary.thefreedictionary.com/dyslexia where dyslexia is defined
as “a learning disorder characterized by problems in processing words into meaningful information ... most
strongly reflected in difficulty in learning to read.” (Date of use: 21 September 2018).

27 f the Bill is passed into law in 2019.
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Such an approach encroaches into the exclusive nature of the rights of authors in respect of
their copyright works, which entails the exclusive right “to do or to authorize the doing” of any
act associated with the use of the particular work. In this regard it matters not if the use is of
a commercial nature or not (except in the case of limitations and exceptions): the rights-holder
has the exclusive right to do the acts relating to the exploitation of the work, or to authorize
such exploitation.

A notable example in this regard is Clause 11 of the Bill, which introduces amendments in
relation to section 9A of the Copyright Act. The proposed section 9A(1)(aA), which introduces
provisions relating to the obligation of users to submit reports of their usages of sound
recordings for purposes of “needle-time”, suggests that such an obligation will only apply if the
usage is “for commercial purposes”. This is a very worrying situation because it implies that if
the usage is not for commercial purposes, then such usage is permitted and no payment of
royalties or music usage report is required under such circumstances. This means that any
entity that can argue that its use of needle-time rights is not for commercial purposes will be
exempt from paying royalties and submitting music usage reports. This, it is submitted, would
include the South African Broadcasting Corporation (SABC) — a major user of needle-time
rights -, because it would be very easy for the SABC to argue that, at least in respect of its
public service offerings, it is not “obtaining [a] direct economic advantage or financial gain™®
when using needle-time rights. This will have a dire negative effect on the livelihoods of
authors.

Recommendation

It is recommended that the use of the phrase “for commercial purposes” must only be applied
in respect of specifically-provided limitations and exceptions and must not be used in any other
respect. More particularly, the reference to the phrase in the proposed section 9A(1)(aA), as
introduced by Clause 11 of the Bill, must be completely removed to avoid the situation
highlighted above. The following amendment of the definition of “commercial” is thus
proposed:

‘commercial’, in relation to any limitations or exceptions enjoyed by any person under this Act,
means the obtaining of direct economic advantage or financial gain in connection with a
business or trade.

2.5 Clause 1(g): Definition of “person with a disability”

It is recommended that the definition of “person with a disability” be replaced with the
definition of “beneficiary person” as proposed in paragraph 2.1(i) above or as otherwise
recommended in paragraph 2.1.

2.6 Clause 3 — Amendment to section 5(2)

The manner in which the proposed amendment to section 5(2) of the Act is phrased might
create uncertainty as to whether the reference to “as may be prescribed” at the end of the
section is a reference to “every work” at the first sentence, or if it is a reference to “international
or local organization”. To prevent such uncertainty, it is proposed that the word “such” at the
third sentence, be retained, as it directly relates to the word “organization”. Thus the

2 The definition of “commercial” in the Bill.
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amendment would read: “... or such international or local organization as may be prescribed”,
in this way removing any ambiguity in this regard.

2.7 Clause 5 — New section 6A(2)

Clause 5 introduces a new section 6A titled “Share in royalties regarding literary or musical
works". | make the following observations in this regard:

(a) Section 6A(2) provides that, notwithstanding any assignment of or authorization in respect
of copyright in a literary or musical work, “the author shall have the right to share in the royalty
received for the execution of any of the acts contemplated in section 6."

While the moral basis of this provision is understandable, its legal rationality is dubious. This
is because the essence of copyright is that it is a “right of property”, albeit in the form of
intellectual property, and ‘[t]he proprietary interest in that object of knowledge is the ownership
of it, and is called “copyright”.?® Equating copyright to real rights in corporeal property
Slomowitz AJ observes:

[Copyright] might just as well be called “ownership”, but we have chosen to call it by another
name, reserving “ownership” as the appellation for the proprietary interest in corporeal things,
by way of semantic, but not, as | see it, legal, distinction. ... Ownership in a thing is ... the right,
at common law at least, subject no doubt to frauds, abuse of the rights of others and possibly
abuse of the proprietary interest itself, fo do what one pleases with the thing to which it relates,
to use it, consume it or exploit it.*

This is the manner in which copyright is conceived internationally.®' It is a right of ownership.
At the core of the right of ownership is unencumbered title. Thus where, using the example of
corporeal property (‘real estate”), the owner of the property says to another: “| transfer full
ownership of this property to you. However, whenever you use the property, or authorize
another person to use the property, you need to give me a monthly payment of so much”, then
clearly this is not an instance of true ownership and instead would be best described as a
lease agreement. In the same way it has been observed that where the essence of an
agreement in respect of copyright is the payment of royalties to the author, then such an
agreement is more likely to be an exclusive licence rather than an assignment of copyright.*?

(b) The main point with regard to the foregoing is the fact that, because at the core of the
proposed section 6A(2) is the mandatory requirement for the assignee to pay royalties to the

# Slomowitz Al, in Video Parktown North (Pty) td v Paramount Pictures Corportion; Video Parktown North (Pty)
Ltd v Shelburne Associates and Others; Video Parktown North (Pty) Ltd v Century Associates and Others [1986]
1 All SA 1 (T) at 7. Emphasis added.

*® Video Parktown North case ibid.

*! See for example in this regard Sookman B, Mason S and Craig C Copyright — Cases and Commentary on the
Canadian and International Law 2 ed (Carswell, 2013: Ontario) 3 and 6, who observe: ‘In order to gain a fuller
understanding of the term “intellectual property,” it may be useful to approach it in terms of the notion of
“property” in general. The most important feature of property is that the owner of the property may use it as
he wishes; nobody else can lawfully use his property without his authorization. ... The owner of copyright in a
protected work may use the work as he wishes, and may prevent others from using it without authorization.
Thus, the rights granted under national laws to the owner of copyright in a protected work are normally
“exclusive rights” to authorize others to use the work, subject to the legally recognized rights and interests of
others.” Emphasis added. See also in this regard WIPO Intellectual Property Handbook 2 ed (WIPO, 2004:
Geneva) 43, where this position is reiterated.

#2 See the English decision of Wrenn v Landamore [2007) EWHC 1833 (ch), at para 37.
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assignor author, then the payment of royalties is a precondition for the assignment — implying
that the assignment would not be valid without an agreement to pay royalties. Doing this
amounts to imposing conditions on the regime of assignment of copyright that are not
recognized in international treaty law (whether the Berne Convention or the TRIPs
Agreement). The provision would thus be at odds with the principle of minimum rights provided
for under the Berne Convention,* which designates the rights of ownership of copyright to be
of an exclusive nature. In essence what section 6A(2) does is it curtails the right of the
assignee to enjoy full title of the rights transferred to him or her, by imposing conditions on the
exercise of the rights, thus in essence reducing the ostensible assignment to a mere licence,
albeit exclusive licence. In this regard it needs to be observed, as discussed above under
paragraph 2.1 that, in terms of the principles of national treatment and minimum rights, the
imposition of such provisions shall only bind assignees who are South African nationals and
not those who are foreign nationals.* Foreign nationals shall thus continue to enjoy the better
protection provided for in the Berne Convention and the TRIPs Agreement. The question to
ask here is, why is the Legislator intent on punishing South African nationals, at the expense
of foreign nationals?

(c) The foregoing does not, in my view, imply that legislation could not, as a general principle,
make provision for the payment of royalties to authors or stipulate that assignees should pay
royalties to authors pursuant to an assignment of rights. Such a provision would indeed not
be out of the way as it is indeed customary and in fact commendable and laudable for
assignees to pay royalties to authors. However, because copyright is a right of ownership,
such provisions should not impose conditions that make it difficult for the author to do as he
or she pleases or wishes with the work, and furthermore for the assignee, being the new owner
of the copyright, to likewise do as he or she pleases or wishes with the work. It needs in this
regard to be acknowledged that, instead of a royalty, there are other ways in which the author
of a literary or musical work could be compensated for the use of the work.** For example, the
author might prefer to receive an up-front payment for the work (often called buy-out deals)
rather than an uncertain future royalty. Such deals are in fact prevalent in the production-music
(also termed library or mood music) environment, i.e. music for use in films, videos, advertising
etc as well as in certain direct film music deals. Often in that environment a composer is paid
an upfront fee rather than sharing in the “synchronization” royalty.*® This phenomenon is
illustrated by the words ascribed to the US film trailer composer, Mark Petrie:

US trailer composer Mark Petrie sums it up: “Some of the big libraries in the US buy out the
licensing income, paying a good upfront fee (like $1000 or more per track). That type of deal
was a godsend early in my career, when | needed the cash in the short term. These days I'm
more willing to take the risk and seek deals where | share the sync fees, in lieu of a significant
upfront payment."37

** See the discussion under paragraph 2.1 above for a discussion of the principle of minimum rights.

3 In this regard it needs to be noted that article 2(6) of the Berne Convention provides that the protection
afforded by the Convention “operate for the benefit of the author and his successors in title.”

% This may include compensation “in kind”, such as the grant of certain goods or facilities that the author may
need, in exchange for assigning the right.

% Despite this arrangement the composer would remain entitled to the royalties paid by collecting societies
like SAMRO and CAPASSO.

37 https://www.soundonsound.com/music-business/all-about-library-music-part-2#parad (date of use: 28
September 2018).
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(d) Furthermore, the composer may also wish to selectively give his work for free, for example
in exchange for an opportunity to get exposure and other promotional opportunities. Many
artists increasingly use this method in the wake of the digital revolution, especially at the
beginning of their careers. This may entail posting their music on social media platforms (e.g.
YouTube, Spotify etc.); permitting the use of the music in promotional videos or as part of films
at film festivals or as part of music competitions, etc. The proposed section 6A(2) is not only
concerned with the assignment of copyright but also extends to other forms of “authorization
by the author of a literary or musical work of the right to do any of the acts contemplated in
section 6”,% thus including the practice of giving music for free for one or other reasons.* If
royalties are to be paid every time this is done*’ then this could result in the users no longer
being willing to provide such promotional opportunities to new composers.

(e) In light of the above it would be important to amend the proposed section 6A(2) to ensure
that both the author, as the original owner of copyright, and the assignee, as the new owner
of copyright, are able to exercise their exclusive rights without any limitation. This means, in
the first instance, that the composer is not obliged to assign his or her rights, and could grant
authorization by way of a licence (whether exclusive or non-exclusive). This also means
however, that the author should be able to assign his or her copyright if he or she so wishes.
As indicated, an assignment is a transfer of ownership rights and once a decision is taken by
the author to transfer ownership in this regard, conditions cannot be imposed upon this right
of ownership ex lege. The law would in this regard be contradicting itself because on the one
hand, it creates a right that by its nature, is a right of ownership with full title, while on the other
hand it imposes conditions that are inimical to the exercise of such right.*’ Furthermore, doing

% The proposed section 6A(2)(b).

* It could for example be that the author is happy with his or her music being used for free in church or at a
charity.

40 Also, although “royalty” is defined as gross profit from the exploitation of the work, it may not always be
easy, where the exploitation of the music is only one part of the operations of the entity concerned (e.g.
where a composer grants permission for his music to be used for free at a restaurant, as a promotional
strategy) to determine what part of the entity’s profit can be ascribed to the use of the music.

41 Rather than attempting to tamper with the system of assignment of rights, the Committee could also have
considered revolutionising South African copyright law by aligning it to the monist system applicable in
Germany and other parts of Continental Europe, where copyright is seen as being personal to the author and
where the moral right of the author is intertwined with his economic rights, thus rendering it impossible for
the author to transfer this right to another. In this regard the following has been observed: “African countries
could follow the example of the monist system existing in Germany by not splitting the personal (moral) right
from the economic right, and on this basis doing away with the system of transfer of ownership and replacing
it with a purely licensing regime (whether through the use of exclusive or non-exclusive licences). Thus rather
than assigning their copyright to publishers and record companies African artists would only license the usage
of their works, preferably for shorter, renewable periods.” Baloyi JJ Demystifying the Role of Copyright as a
Tool for Economic Development in Africa: Tackling the Harsh Effects of the Transferrability Principle in
Copyright Law 2014 PER (17:1) at 40. In this regard the words of Harms JA in Biotech Laboratories (Pty) Ltd v
Beecham Group Plc and Another [2002] ZASCA 11, at para 12, commenting on the original form of the
Copyright Act 98 of 1978, ring a bell: “The present Act, in its original form, attempted to be kinder to authors.
The concept of ‘copyright’ was replaced with an author’s right, the ‘ownership’ of which vested principally in
the author. In this and other regards the object was to move in the direction of Continental law where the
emphasis is on the rights (moral or other) of the author and not on the economic rights of employers and
entrepreneurs. The good intentions did not last and hardly a year had passed when the Legislature (by
amending s 21) reverted, as far as ownership was concerned, to the Anglo-American model where commercial
rights tend to reign supreme. ..." Emphasis added. Parliament might consider pursuing this course of action
again, but the Bill would then need to be reconsidered holistically to achieve this objective.
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