
OPlt{lON RE: LEGAL VALIDIW OR GONST|TUTIONALITY OF GERTAIN

PROVISIONS OF THE COPYRIGHT AMENDMENT BILL, 2018

INTRODUGTION

We have been requested to furnish opinion to the portfolio Committee on

Trade and lndustry on the legal validity or constitutionality of the following

provisions of the Copyright Amendment Bill [B13 - 2017]:

1

1.1

1.2

1.3

1.4

Clause 3 (Amendment to seciion 5(2) of the prlncipal Act);

Clause 5 (lnsertion of section 64 in the principal Act - in respect of
subsection (7) only);

Clause 7 (lnsertion of section 7A in the prlnclpal Act - in respect of
subsection (7) only);

Clause I (lnsertion of section 8A in the principal Act - in respect of
subsection (5) only);

Clause '13 (lnsertion of sections ,l2Ato,l2D in the principal Act);

Clause 22(b) (Substitution of section 21(2) of the principal Act);

Clause 23(b) (Substitution of section 22(3) of the principal Act); and

The justification in law for the principle of 1 cofiecting society per

intollectual property right, with reference to clause 25 (lnsertion of
Chapter 1A in the principal Act).

1.5

't.6

't.7

1.8

EXECUT]VE SUMMARY

(A) Clause 3 (Amendment to section S(2) of the principal Act) and the

consequ€ntial amendment to Clause 22(b) (Substitution of seclion 21(4 of

the principal Act).
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We humbly hold the view that the proposed amendmeflts do not interfere

with cunent copyright and thus no deprlvation results. Kindly refer to

paragraphs 18, 19 and 20.

(B) Clause 5 (lnsertion of section 6A in the principal Act - in respect of

subsection (7) only).

(C) Clause 7 (lnsertion of sqction 7A in the prlncipal Act - ln respecl of

subsection (7) only).

Same as in paragraph (B) above.

(D) Clause I (lnsertion of section 8A in the principal Act - in respecl of

subsection (5) only).

Same as in paragraph (B) above.

(E) Clause I 3 (lnsertion of sections 12A lo 12D in the principal Act).

We are humbly of the view that the relevant exceptions or limitations are

reasonable and justifiable in an open and democratic society based on

human dignity, equality and freedom. Klndly refer to paragraphs 33 to 36.

(F) Clause 23(b) (Substilution of section 22(3) of the principal Act)

We humbly hold the view that the reversion right is fair and valid in law.

I

I

We are humbly of the view that it is quite conceivable that there ntay be

instances where prejudice could resull (deprivation) lhat would not be

balanced by the benefits that the proposed amendments envisage to

achieve. Kindly refer to paragraphs 21 1o32.
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(G) We are humbly of the viarrr that there is adequate .lustification in law for the

principle of 1 collecting society per lntellectual property right, with reference

to clause 25 (lnsertion of Chapter 14 in the principal Act). Kindly refer to

paragraph 39.

Secuon 25 of the Constitution

2. Section 25 of the Constitution reads as follows:

"Property

25. (1 ) No on6 mav be deprived of propertv except ln terms of law of

icatlo law ma ermit arbi

deDrivation of proDertv.

(2) Prooertv mav be exDroDriated onlv in terms of law of oeneral

apolication-
(a) for a oublic ouroose or in the Dublic interest: and

com nsati e amo

time and manner of Davm of which have either been

aoreed to bv those affected or decided or aooroved bv

a court.

(3) The amount of the compensation and the time and manner of

payment must be just and equitable, reflecting an equitable

balance belween the public interest and the interests of those

affected, having regard 1o all relevant clrcumstances,

including-

(a) the cunent use of the property;

(b) the history of the acquisition and use ofthe propefty;

I
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(c) the market value of the property;

(d) the extent of dlrect state investmont and subsidy in the

acquisiton and beneficial capital improvement oI the

properW; and

(e) the purpose of the expropriation.

(4) For the purposes of this section-
(a) the public interest includes the nation's commitment lo

land reform, and to reforms to bring about equitable

access to all South Africa's natural resources; and

(b) property is not limited to land.

(5) The state must take reasonable legislative and other

measures, Wthin its available resources, to foster conditions

which enable citizens to galn access to land on an equltable

basis.

(6) A person or mmmunity whose tenure of land is legally

insecure as a result of past racially discriminatory laws or

practices is entitled, to the extent provided by an Act of

Parliament, either to tenure which is legally secure or to

comparable redress.

(7) A person or communlty dlspossessed of property after 19

June 1913 as a result of past racially discriminatory laws or

praotices is entitled, to the extent provlded by an Act of

Parliament, either to restitution of that property or to equitable

redress.

(8) No provision of this section may impede the state from taking

legislative and other measures to achieve land, water and

related reform, in order to redress the results of past racial

discriminalion, provided that any departure from the

provisions of this section is in ac@rdance with the provisions

of section 36 (1).

I

\/l
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(9) Parliament must enact lhe legislatlon refened to in

subsection (6).' (our underlining).

Disfinctlon belween deprlva on and expropriation

Van der Waltl, points out that arguably the most slgnlficant development in

constitutional property law after 1994 was the Constltutional Court's decision

in First Natlonal Bank of SA Ua Wesbank v Commisslonor, South

African Revenue Service and Another; Flrst Natlonal Bank of SA Ua

Wesbank v Minister of Finance2 ("FNB") and that the decision "sk€tched

out the way forward as far as the interpretation of sectlon 25 is conc€med,

esp€cially wilh regard to deprivation of property'.

Cunie & De Waal3, in respect of section 25, points out that section 25(1) and

(2) distinguish between deprlvation of property and expropriation of property

and prescribes distinct requirements for lhe legitimacy of each. Deprivation of

property is permissible as long as it is not arbihary and is carried out in terms

of a law of general application. No comp€nsation ls payable unless the

deprivation of property also amounts to expropriation of that property. ln

FNB, in paragraph 57 the Constitutional Court held that "interference with the

use, enjoyment or exploitation of private property involves some deprivation

in r€spect of the person having title or right to or in the property concerned".

According to Cunie & De Waala, in respect of FNB, 'exproprlation - the

taking of property - because it necessarily involves such an inlerference is a

form of deprivation, but in a parlicular and narrow form ... All exoroorlations

A J van der Walt Conslitutional Propotly Lauy, Third Edition, Juta's Properti Law Llbrary, page 8.
2002 (4) SA 768 (cc) (',FNB).
lain Cuni€ & Johan dowall The Bill ot Righls Handbook, Fnh Edition, on page 541 ("Cunie & De
Waal").
lbid.
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3. The distinction between deprivalion and expropriation was dealt with by the

Constitutlonal Court in a series ofjudgments discussed hereunder.
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are depriv . but not all d€Drivati will have the effect of exorooriatino

propertv" (our underlining)

ln Harkssn v Lane NOs ("Harksen") the Constitutional Court indlcated in

paragraph 32 that expropriation for purposes of s 28(3) ... (lnterim

Constitution) (the equivalent of section 25(2)) means the compulsory

acquisition of rights in property by a public authority. (Compulsory means

compelled by law, as opposed to a voluntary alienation of rights.)

Exproprlatlon also requlres an appropriation (taking) of the rights by the

expropriatof. Besides appropriatlon, expropriation must also be made with a

just and reasonable purposeT.

ln Offit Enterprlses (Pty) Ltd v Goega Development Corporation (Pty)

Ltde ("offif') the Constitutional Court per Skwelya states that he is "in

agreement with the Mkontwana judgment that there must at least be

'substantial interference' in order lo warrant consideration by this Court in this

1997 (11) BCLR 1489 (cC) ('Harksen,).
Op clt., page 552.
Op cit., page 554.
2005 (2) BCLR 150 (CC) ('Mkontwana").

Case CCT 15/10 [2010]ZACC 20; declded on l8 November 2010

7. ln Mkontwana v Nelson Mandela Mctropolitan Municipalih/

('Mkontwana"), in paragraph 32 the Constitutional Court qualified its earlier

lreatment of the concept of deprivation as follows:

'Whether there has been a deprivation depends on the extent of the

interf€rence with or limitation of use, enjoyment or exploitation. lt is not

necessary in this case to determine precisely what constitutes

deprlvation. No more need to be said than lhat at the very least.

anbstantial interference or limitation that ooes bevond the normal

restrictions on oropertv use or eniovment found in an ooen and

democratic societv would amount to deprivation' (our underlining)'

l

6
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matter of whethsr there has been unconstitutional infrlngement of section

25(1) of the Constitution"lo. ln paragraph 40, the Constitutional Court stales

that it "is inappropriate to posfulate preclse rules to dotormine what amounts

to substanflal interference, and the enquiry must be clntexGspecific".

Van der Waltl1 points out that in FNB the Constitutional Court adopted a

dlfierent style of reasoning and effectvely abandoned the concepfual

distinction of Harksen. Acoording to him the Constitutional Court changed

the nature of the lnqulry by proposing that a certain methodology should be

followed in all cases involving the constitutional validity and infringement of

property rights. The'methodology centres on the fact that expropriation is

regarded as a subset of deprivation"'2. Ho states that "the distinction

between the two categories is more or less clear-cut and formal in Souh

African law. Section 25(1) deals with deprlvation in lhe form of

uncompensated, regulatory restrictions on the use, enJoyment and

exploitation of the property, while sectlon 25(2)-(3) deals wlh expropriation in

the form of compensaled state acquisilion or destruction of property*13.

Currie & De Waalla, points out that in FNB the Constitutional Court in
paragraph 46, sets out the structure of analysis of direct applications of the

property clause in the form of a set of questions, namely-

"(a) Does the law or conduct complained of affect 'property' as

understood by ... (section) 25?

(b) Has there been a deprivatlon of such property by lhe law or

conduct?

(c) lf there has, is the deprivatlon consistent with the provisions of ...
(section) 25(1)?

I

io lbid. , at paragraph 39
" Op clt., page 341.* tbid.13 Op cit, page 192.r{ Op clt, page 535.
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(d) lf not, is the deprivation jusffied under... (seciion) 36 of the

Constitution?

(e) lf lt is, does it amount to expropriation for purpose of ... (section)

2s(2)?

(f) lf so, does the deprlvalion comply with the requirements of ...

section 25(2Xa) and (b)?

(g) lf not, is the exproprialion justifled under ... (section) 36?".

10. Van der Waltl5 states that if "expropriation constitutes a subset of

deprivation, the section 25 (1) requirements for deprivation also apply to

expropriation, in addition to the more specific section 25(2) and (3)

requirements". Van der Waltl6 points out that the "distinction between

deprivation and expropriation ie bluned, and the definition of deprivation is

complicated, when regulatory limitations on the use of prop€rty are treated as

expropriation purely because of the excessive effect of the regulation, even

when the state dld not intend to exproprlate and does not acquire th€

property" and that these "instances are said to constilute a grey area

between deprivation and expropriation, mosfly to Justify compensauon ln

instan@s where a regulatory deprivation had expropriation-like effects in the

sense that it placed an excessively unfair burden on one or a small group of

property holders".

1 1. ln Agri South Afrlca v Minister for Minerals and EnergyrT, the

Constitutional Coufi describes the issue that it had to decide, as followsls:

"1241 At the epicentre of this application is the question whether

(Sebenza (Pty) Ltd) Sebenza's mineral rights, enjoyed during the

subslstence of the Minerals Act, ( 1991 (Act No. 50 of 1991 )') were

Op cit., page 241.
Op cit., iage 198; the complsxity ls borne out ln the fact that Van der Walt devot€s Chapter 5 to

'deprivation" and Chapter 6 to 'exproprlatlon".
2013 (4) sA 1 (Cc) ("Asri sA").
lbid, paragraph 24.

t6

t6

l7
18

\-/ I
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expropriated when the (Mineral and Peboleum Resources Development

Act, 2002 (Act No. 28 of 2002),) MPRDA took effect.".

'12. Refening to FNB and Mkontwana, the Constitutional Court stated the

following in respect of section 2520:

"t1S] Deprivation within the context of section 25 includes

extinguishing a right previously enjoyed, and expropriation is a subset

thereof. Whereas deprivation always takes place when property or

fights therein are either taken away or significantly interfered with, the

sams is not necessarily true of expropriation. D€privation relates to

sacrifices that holders of private property rlghts may have to make

without compensation, whereas expropriation entails state acquisltion of

that property in the public interest and must always be accompanied by

compensation. There is therefore more required to establish

expropriation although there is an overlap and no bold line of

demarcation between sections 25(1 ) and 25(2). Section 25(1) deals with

all property and all deprivations, including expropriation, although

addiuonal requirements must be met for deprivatlon to rlse to the level

of expropriation." (footnotes omltted).

lbld, paragraph 2.
lbid, paragraph 48

19

20

The commencement of the MPRDA had the effect of freezing the ability to

sell, lease or cede unused mineral rights under the Minerals Act (old order

rlghts) until they were converted into prospecting or mining rights with the

writt€n cons€nt of the Minister for Minerals and Energy. The commencement

also had "the deliberate and immediate effect of abolishing the entiuement to

sterilise mineral rights, otherwise known as the entitlement not to sell or

exploit mlnerals'1e.
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The Constitutional Court held that when a determination has to be made

whether there was deprivation of property, an affirmative answer would

necessilate a further enquiry into the extent, if any, to which that deprivation

limlts the section 25('t ) right and, if it does limit the rlght, whether the

limitalion is reasonable and justifiabls in terms of section 36 of the

Constitution. A constitutionally invalid deprivation, either because it was not

brought about through a law of general application or by reason of its

arbitrariness, would put an end to the enquirfl.

13. The Constitutional Court found that'tre MPRDA, which is a law of general

application, had th€ €ffect oI depriving Sebenza, and a similarly-positioned

holder of a pre-existing mineral right, of elements of that right, as correctly

c,onceded by the Minister". Also that it "is common causo botween the parties

that the deprivation was not arbitrary, and this ls correcl considering both the

objects of the MPRDA and the transitional anangements". The Consdtutional

Court then asked the question whether this deprivation has risen to the level

of expropriation22.

14. ln this regard, the Constitutional Court held further that Sebenza was

deprived of components of its mineral rights in that tho MPRDA brought

about a substantial lnterference and limltatlon that wenl beyond the normal

restrictions on the use or enjoyrnent of its property found in an open and

demomatic society. The Constitutional Court held as follows in respect of

expropriation23:

'Although expropriation is a species of deprivation, there are additional

requirements that set expropriation apart from mere deprivation. They

are (i) compulsory acquisltion of rights in property by tha state, (ii) for a

lbid, paragraph 49.
lbid, parsgraph 53.
lbld, paragraph 67.

21

72
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puuic purpose or in the publlc lnterest, and (iii) subject to
compsnsation.'.

15. lt is therefore clear from the above that expropriation, although a species of

deprivation, is set apart from deprivation in that expropriatlon requires

compulsory acquisition of property by the State, for a public purpose or in the

public interest and subject to agreed to, or court determined, compensation.

16. ln terms of seclion 25(4) of the Constitutlon, property is not limited to land.

The Bill of Rlghts Handbook lain Cunie & Johan de Waal (Fifth Edition)24

on page 539 states as follows in this regard:

" 'Property'for purposes of s25 should therefore be seen as those

resources that are generally taken to constitute a person's wealth, and

lhat are recognised and protected by law. Such resources are legally

protected by private law rights - real rights in the case of physical

resources, contractual rights ln the case of performances, and

intellectual property rights in the case of intellectual property. (footnote

omitted)'.

ln Moneylveb (Pty) Limited v Media 24 Limited and Anothel6 the Court,

ln paragraph 108, stated that copyright is an intellectual property right and as

such protected by section 25(1) ol the Constitution. ln Laugh lt Off
Promotions CC v South African Breweries lnternational (Flnance) BV Ua

Sabmark lnternational and Another26 the Constltutional Court, in
paragraph 17 referring to the proceedings in the Supreme Court of Appeal,

stated that 'tle court noted that the protection of trade marks is of importance

21

26

26

Cunie & D€ Wasl
(315752013) [2016] ZAGPJHC 81:[2016] 3 All sA1s3(GJ); 2016(4)sAb91 (GJ)(5May2o16)
(ccT42lo4) l2o05l z cc 7; 2006 (1) SA 144 (cc); 2005 (8) BCLR 743 (cC)(27 May 2o0o)

ls copfight Wperty wfthln he meanlng of sectton 25 of the Constttuuon?

I

I
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and that despite a measure of what it calls judicial reluctance their status is

that of property albeit incorporeal. Even so, the court rightly observed that

just like other property, intellectual property does not enloy special status

under the Constitution. It is not immune from challenge and therefore lts

enforcement must be constitutionally tenable" (footnotes omitted).

Clauses 3 and 22

'18. Clause 3 of the Copyright Amendment Bill [B 13-2017] ("the Bill')' seeks to

amend section 5(2) of the Copyrlght Act, 1998 (Act No' 98 of 1978) ('the

principal Act), Subsection (2) of section 5 of the principal Act reads as

follows:

'(2) Copyright shall be confened by this section on every work which is

eligible for copyright and which ls made by or under the direction or

controt of the state or such intemational organizations as may be

prescribed.".

The amendment proposed by clause 5 is to include such local organizations

as may be prescribed. Currently, the section confers copyright on any work

that is eligible for copyright and which is made by or under the direction or

control of the state or made by or under the direction or control of such

international organizations as may be prescribed2T. The legal consequence of

DISCUSSION

17. We will now deal wlth spedfic provlsions of the Bill against the above

mentioned background:

27 ln section 1of the principalAct, "prescdbed" ls defined to mean "Prescrlbed bYor under thls Act"' sectlon

39fol of the prlnclpal Act provldes that the Mlnlster may make regulatlons "as to any matter requlred or permitted

bythisActto be prescibed by regulation".



13

th€ amendment would be that from the commencement of the amended

section 2, copyright shall be confened by soction 2 also on all worts which

are eliglble for copyright and which are made under the direction or control of

such local organizalions as may be prescribed (by regulation).

19. Clause 22(b)ol the Bill proposes an amendment to section 21 of the principal

Act. S€ction 21 of the principal Act provides aE follows:

'Ownership of copyrlght

21. (1) (a)

(b)

(c)

Subject to the provisions of this section, the ownership

of any copyright confened by section 3 or 4 on any

work shall vest in the author or, in the case of a work of

Jolnt authorship, in the co-authors of the work.

Where a literary or artistic work is made by an author in

the course of his employment by the proprletor of a
newspaperr magazine or similar periodical under a

contracl of service or apprenticeship, and is so made

for the purpose of publication in a newspapor,

magazine or similar periodical, the said proprletor shall

be the owner of the copyright in lhe work in so far as

the copyright relates to publication of the work in any

newspaper, magazine or similar periodical or to

reproduction of the work for the purpose of its being so

published, but ln all olher respects th€ author shall be

the owner of any copyright subsisting in the wor{< by

virtue of section 3 or 4.

Where a person commissions the taking of a

photograph, the painting or drawing of a portrait, the

maklng of a gravure, the making of a clnematograph

film or the making of a sound recording and pays or

I

I

I

I

I
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agrees to pay for it in money or mone/s worth, and the

work is made in pursuance of that commission, such

p€rson shall, subject to the provisions of paragraph (b),

be the owner of any copyrlght subsistlng thereln by

virtue of section 3 or 4.

(d,) Where in a case not falling within either paragraph (b)

ot (c) a work is made in the course of the author's

employment by another person under a contract of

service or apprenticeship, that other person shall be the

owner of any copyright subsisting in the wott by virtue

of section 3 or 4.

(e) Paragraphs (b), (c) and (d) shall in any particular case

have effect subj€ct to any agreement excluding the

operation thereof and subject to the provisions of

section 20.

@ Ownershi of anv coovrioht confened bv section 5 shall

initiallv in the state or the international o nization

concerned. and not in the author." (our underlining).

The proposed amendment to section 21(2) (insertion of local organization in

subsection (2)) is consequental to the amendment proposed to section 5.

The result of the proposal is that ownership of any copyright conferred by

section 5 on a prescribed local organization, inltially vests in that local

organization and not in the author of the work in question.

20. Ownership of copyright is regulated in section 22 ol lhe principal Act. The

amendments to sections 5 and 21 of the princlpal Act do not affect any

existing ownershlp of copyright. From the commencement date of the

amendments to the said sections, ownership of any copyright confened on a

local organization prescrlbed by regulation, initially vests in that local

organization and not in the author of the work in question. ln our view, there
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ls no interference with curenl copyrlght and thus no deprivation. Save for the

inclusion of local organizations, the text of the clausos is the same as in the

prlncipal Act and the same conditions for bolh local and lnternational

organizations apply.

21 . Clause 5 of the Bill seeks to ins€rt a new section 6A in the pdnclpal Act under

the heading "Share in royalties regarding literary or musical works".28

Clauses 7 and 9 seek to do the same ln respect of art wo*s and audiovisual

works. For the sake of being succlnct, these clauses are discussed wlth

refersnce to clause 5 as the wording and the implications are lhe same. The

proposed section 6A(7) reads as follows:

"(t) (a)

(b)

(c)

This section applies to a literary or musical work where

copyrlght ln that work was assigned before the

commencement date of the Copyright Amendment Act, 2019,

if that literary or musical work-
(i) falls withln the application of this Act; and

(ii) is still explolted for proflt.

The Minister must prescribe the process to give effect to the

appllcatlon of this section to a work contemplated in

paragraph (a).

The share in the royalty only applles to myalties received, in

respect of a work contemplated in paragraph (a,), after the

commencement date of the Copyright Amendment Act,

2019.".

Clause 7 seeks to insert sedlon 7A: "Share ln royaltles regarding vlsual artlstic works" and daus€ 9 seeks

to insert section 8Ai'share in royalties regardlng audlovisual works".

23

Clauses 5, 7 and I I

I

I

I

I
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22. ln Veldman v Dlrector of Publlc Prosecutione (Wtwatersrand Local

Dlvlslon)2s, the Constitutional Court stated the following in respect of the

general presumptlon against retrospectlvity:

'[26] Generally, legislation is not to be interpreted to extinguish existing

rights and obligations. This is so unless the statute provides othenivise

or its language clearly shows such a meaning. That legislation will #ect

only future matters and not take away existing rights is basic to notions

of fairness and justice which are integral to the rule of law, a

foundational principle of our Constitutlon. Also central to the rule of law

is the principle of legality which requires that law must be certain, dear

and stable. Legislative enactments are intended to 'give fair waming of

their effect and permit lndividuals to rely on their meaning until explicitly

changed'." (footnotes omitted).

23. Section 6A(7) is inserted to ald authors who have before the enactment and

comm€noement of the Bill made asslgnments of copyright in literary or

musical works to their detriment and is designed to provide relief to authors

who live in poverty as a r€sult of nol being fairly compensated.

24. lt has been established that copyright ls an intellectual property right and as

such protected by section 25(1) of the Constitution3o.

25. ln FNB31, the Constitutional Court held that any interference with the use,

enjoyment or exploitation of private property is a deprivation of that property

in the constltutlonal sense. tn Mkontwana, the Constitutional Court found

that "(n)o more need to be said than that at the very least, substantial

interference or limltation that goes beyond the normal reslrictions on property

use or enJoyment found in an open and democratic society would amount to

(ccr19/0s) 120051 ZACC 22j 2007 (3) 5A 210 (CC); 2007 (9) BCLR 929 (Cc) (s December 200s)

see paragraph 16 above.

See footnote 2.l1

I
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deprivation'32. ln Offit, the Constitulional Court said -that thers must at least

be 'substantial interference' in order to wanant consideration by this Court"

and further that 'it ls Inappropriate to postulale precise rules to determine

what amounts to substantial inlerference, and the enqulry must be context-

specific 33.

26, The fact that authors who have before the enactment and commencomont of

the Blll made assignments of copyright, may now under certain

circumslanees share in royalties, in our view amounts to substantlal

lnterference with the property use or enjoyment found in an open and

democratic sodety and thus amounl to deprivation.

27. The Bill, if enacted by Parliament, will apply generally to all persons and not

only to a particular individual or group of individuals. The deprivation of the

copyright will therefore be ln terms of a law of general application.s The

deprivation wlll still be unlawful though if the law allows arbitrary deprivation

of the right in question. ln this regard both substantive and procedural

fairness are required to counter an argument of arbitrary deprivation.3s

28. The proposed section 64 provides for a procedure thal must be followed in

order to determine an author's share in the royalty received for the execution

of any of the acts contemplated in section 6. Section 6A(7) further requlres

that-
. the literary or muslcal work must-

o fall within the appllcation of this Act; and

o still be €xploited for profit;

r the Minister must prescrlbe the process to give effect to the application

of this section to the work in questlon; and

See paragraph 7 above.
tbtd.
Currle & Oe Waal, at p 542.
Flrst National Bank par 100.

32

35

I

I

I
Itl

I
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the share in the royalty only applles to royalties received in respect of

the work in question after the mmmencement date of the Blll.

29. Since there is a deprivation of the copyright in our view, the next slep is to

consider whether the limitation is reasonable and Justifiable in terms of

section 36 of the Constltution.

30. Sec{lon 36 of the Constitution provides as follows:

"Limitatlon of rightE

36. (1) The rights in the Bill of Rights may be llmited only in terms of

law of general application to the extent that the limitation is

reasonable and justifiable in an open and democratic society

based on human dignity, equality and freedom, taking into

account all relevant factors, including
(a) the nature of the right;

(b) the impodance of the purpose of the limilalion;

(c) the nature and extent of the limitation;

(d) the relation between the limitation and its purpose; and

(e) less restriclive mesns to achieve the purpose.

See para8raph 12

The Constitutional Court held that when a determination has to be made

whether there was deprivation of property, an affirmative answer would

necessitate a furth€r enquiry into the extent, if any, to which that deprivation

limits the section 25(1) right and, if it does limit the right, whether the

limitation is reasonable and justifiable in terms of section 36 of the

Constilution36.



(2) Except as provided in subsection (1) or in any other provision

of the Constitution, no law may limit any right entrenched in

the Bill of Rights.".

'Put at its simplest, this part of the limitation test requires a law lhat

reslrict a fundamental right to do so for reasons that are acceptable in

an op€n and democratic society based on human dignity, equality and

freedom. ln addition, the law must be reasonable ln the sense that it

should not invade rights any further than it needs to ln order to achieve

its purpose. To satisfy the limitatons test then, lt must be shown that the

law in question seryes a oonstitutionally acceptable purpose and that

there ls sufficient proportionallty between the harm done by the law (the

infringement of fundamental rights) and the beneflts that it is designed

to achleve' (the purpose of the law).

32. ln order to establish the oquilibrium between the competing interests, we

have to distinguish between the right to property and the interest of authors

who have before the enactment and commencement of the Bill made

assignments of copyright in literary or muslcal works, to their detriment. Th€

provislon ls designed to provide rellef to authors who live in poverty as a

result of not being fairly compensated. This in itself appears to provide the

substantive fairness that is requlred for deprivation not to be arbilrary.

However, because the procedure to assist these authors cannot be

determined wlthout further research and an impact assessment, the Blll

offers a compromise by delegating the establishment of such a procodure to

lhe Minister. Accordingly it is nol an easy task to confine the provision to

!7 Pate 176,
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31. Cunie & De Waal37, in respect of reasonableness and Justlflability in an open

and democratic society based on human dignity, equality and freedom,

stated the following:
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"must be precise enough to enable individuals to conform their conduct

to its dictate ... the criterion of precision or clarity emphasizes the need

in a society oommitted to the rul€ of law, for individuals to be able to

regulate themselves. ln a society of autonomous moral agents, and in a

state that accords such agents equal dignity and respect, the dghtness

of actions must be said to flow from the choices of the citizens

themselves to conform their behaviour to lhe law, and not from ex post

facto assessments of justice as divined by some leviathan".3s

r3 constitutlonal l-aw of south Afrlca (2nd Ediuon) - Edlted by stuart Woolman and Mlchaet Blshop/ Part llThe Btll

of Rithts/ Chapter 34 Llmitatlons. Par 34.7 Law of Seneral application.

provide relief only to authors who made assignments to their detriment and it

opens lhe provision to all assignments. The provision further cannot

distinguish between the various scenarios that may result from the

application of the provision as more research is required to determine the

possible extent of the application of this provision. lnstead the provision

aocordingly provides for general application. ln our humble vieu/ it is quite

conceivable that there may be instances where the harm done by lhe law

(deprivation) would not be balanced by the benefits that it is designed to

achieve ( providing relief to authors who live in poverty as a result of not

being fairly compensated) and accordingly would not be reasonable and

justifiable in an open and democratic society.

Furthermore, the uncertainty regarding a fair process to be followed in order

to avoid deprivation being arbitrary muld affect the constitulionality of the

clause. There is no clarity on how far back the retrospectivity will apply; it is

not clear how to deal with further assignments of work (i.e. where the work is

now owned by a 3'd or 4h copyright owner) or where the copyright owner is a

not for profit organisation; it is not clear how assignment by multiple authors

to one copyright owner would work. The principle of "Rule of Law' requires

that laws:



Even should th6 Minlster follow an unassailable process to make the

regulations, between the promulgation of the Amendment Act and the

publication of the r€gulations, individuals will not be able to conform their

behaviou to the law.

A proposal was made during deliberations that the Department be instructed

to do the necessary research and impact assessments ln this regard and

then revert to lhe Commlttee with an Amendment Bill afresh. This approach

will ensure that when relief is provided to explolted authors, all constitutional

concems have been consldered and addressed. The proposed procoss can

then also indicate how lhe target group will be reached. lt is recommended

lhat the committee consider this approach in favour of a delegalion lo the

Minister to establish a process by way of regulation.

Glauses 13 and 19

33. C/ause 13 ol the 8ll/ saeks Io insert the following sedions in the Acl:

12A. General exceptions from copyright protectlon.

128. Specific exceptions from copyright protec0on applicable to all works.

12C. Temporary reproduction and adaptation.

12D. Reproduction for educational and academic activitles.

C/ause 19 seeks to insert the following sections ln the Act:

',l98. General exceptions regarding protection of computer programmes.

19C. General exceptions regardlng protection of copyright work for libraries,

archlves, museums and galleries.

19D. General exceptions regarding protection of copyrlght work for porsons

wlth disability.

34. The clauses referred to above provide for copyright exceptions and the

reason for these exceptions are discussed by Dr Schonwetter in an opinion

to the Portfolio Committee. The exceptions llmlt the rights of copyright
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omers and in our vi€w amounts to substantial interference with the property

use or enjoyment found in an open and democratic society and thus amount

to deprivation.

35. Multilateral agreements have always pennltted countrias the policy space to

movo in, regardlng matters pertaining to public interesl. These clauses have

been deliberated on at length. We must note that lhe South Afrtcan

Copyright law has always had some form of a limitation or exception from

copyright lnfringement. The exceptions creatd in the Bill are not new to

intemational best practice or mullilateral fora. They furthermore relale to

matters that are dearly of public interest and are for non- commercial

purposes.

36. The question is whether the limitation is reasonable and Justfiable ln an open

and democratic society based on human dignity, equality and froodom, taking

inlo account all relevant factors. The provisions in question in our vi€w do nol

invade the rights any more than it needs to ln order to achieve its purpose.

The law seryes a constitutionally acceptable purpose and there is sufficient

proportionality between the harm done by the law (the infringement of

fundamental rights) and lhe benefits that it is designed to achieve (the

purpos€ of the law).

Clause 23

37. The reversion right is recognized intemationally for songwriters and authors

of books. Songwriters or composers are exploited as they lose their copyright

when the work is assigned to a music publisher who often recoups their

investment and makes excessive profits and the composer remains poor. lf a

book is out of print or not selling like it used to, given that many publishing

contracts were concluded in a predigital world, these contracts are

overtaken by new technologies. Therefore, for both authors and composers

22
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this digital economy is the most compelling time to re-€valuate contracts.

Perhaps the creator would like to open the content to a wider audience or

create digital editions or make the work available on an open license. There

are restrictions as contracts were drafted in a manner whlch lasts longer than

the lifespan of the creator. There is a period of 25 years allowed to recoup

investment costs and make profit and it allows both parties to negotiate

updated terms in respect of the 25 years,

38. After the enactment of the Bill into law, all relevant parties wlll be aware that

assignment of copyright in a literary or musical work shall only be valid for a

period of up to 25 years from the date of such assignment and will be in a

position to adjust their actions accordingly.

One Collectlng Society par set of rights

39. Section 22 oi lhe Constitution provides as follows:

"Freedom oftrade, occupation and profession

22. Every citizen has the right to choose their trade, occupation or

profession freely. The practice of a lrade, occupation or profession

may be regulated by law.".

Collecting societies are cufently not regulated, lt is clear that the practice of

a trade, occupation or profession may be regulaled by law. There are

numerous examples to be found in legislative instruments in thls regard. ln

the case under dlscussion, the question of whether one collecting society per

set of rlghts is the best option for lhe holders of copyrights will rest with the

lawmakers.
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coNcLusloN

40. We ruspedfully canclude that:

(a) lhe amendment8 monlionod in paragraph 1.1, '1,5, 1,6 and 1.7 abow

are valid in law;

(b) the ahtlolpated limltation of one colleeting society per intellectual

property dglrt (paragreph 1.8 abole) i8 justifiable in lar; and

(c) the amendments proposed ln parqgraph 1.2, '1.3 and 1,4 above are

assallable ln law.
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