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BILL

To amend the Copyright Act, 1978, so as to define certain words and

expressions; to allow for further limitations and exceptions regarding the

reproduction of copyright worksl to provide for the sharing of royalties in

cop\ right rvorks; to provide for the pretee+iea -el+epyrig+t pa]'ment of
royalties in respect of artistic worksl to provide for the accreditation of
Collecting Societies; to proyide for the procedure for settlement of royalfy

disputes; @ to provide for access to copyright

works by persons with disabilities; to provide for the licensing erct€€tien-e{
orva€rsh+in-reqreet of orphan worksl to strengthen the powers and functions

of the Copyright Tribunal; to provide for prohibited conduct in respect of
technological protection measures; to provide for prohibited conduct in respect

ofcopyright management informationl to provide for nrar+*gemer+t protection

ofdigital rights; toprovide for certain new offences; and to provide for matters

connected therewith.

BE IT ENACTED by the Parliament of the Republic of South Africa, as

follows:-

Amendment of section I of Act 98 of 1978, as amended by section I of Act 56

of 1980, section I ofAct 66 of 1983, section I ofAct 52 of 1984, section 1 ofAct
13 of 1988, section I ofAct 125 of 1992, section 50 ofAct 38 of 1997, section I of
Act 9 of 2002, section 224 of Act 71 of 2008 and section 3 of Act 2g of 2013

1 Section I ofthe Copyright Act, 1978 (hereinafter referred to as ..the principal

Act"), is hereby amended-

(a) by the insertion before the definition of ..adaptation,, of the lollowing

definition:

2

GENERAL EXPLA}IATORY NOTE:

I I Words in bold type in square brackets indicate omissions from

existing enactments.

Words underlined with a solid line indicate inserrions in existing

enactments.
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"'access ible format conv' means a coDy of a work in an altematrve manner

or form which sives a Derson with a disab ili tv access to the u.ork and which

ermits such have access as feasibl d comfortabl asa

t disabili

(b) by the insertion after the definition of "artistic work,, of the foltowing

definitions:

" 'art market nrofessional' includes-
(a) an auctioneer or auction ho USE;

the owner or o rof alle

the o oro erator f a museumc

art dealer or

e a erson erwise involved in the ess of dealin in artworks

'audiovisual rvork'm ans the embodiment of movins rmages. whether or notC

accompanied bv soundsorbv the rep resentations thereof, from which either

can be oerceived- reoroduced or commu nicated throush a device. an d includes

a cinematographic fi lm:";

* @ by the substitution for the definition of "colrecting society" of the fo[owing
definition

'collectins societv ' means a non- rofit com nv conternD lated in the

(d) by the insertion after the definition of ..collecting society,' of the following

il
Companies Act. 2008 (Act No. 7l of2008)- 

ll
/a) that is owned by holders of riehts in terms of this Acr or the lf

Performers' Protection Act. 1967 (Act No. I I of 1967): il
tl

/D) whose only members are holders of rishts in terms of this Act or 
li

the Performers' Protection Act. 1967(AcrNo. ll of 1967): 
ll

/c) to whom members have granted mandates to license. manase or ll
il

il
contemplated in section 22C(2): and ll

II
/di whose primary pumose is executine the mandates contemplated ll

in oaragraph 1c);' ';
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definition:

'commercial' means the obtaininp of direet economic adv ge or

financial gain in conn ection with a business or trade:"

@ by the insertion after the definition of "community protocol'' of the following

definition

Act No. 71 of2008"'Com ies Act' means the Comoa ies Acn 1.2008 ):' '

A by the insertion after the definition of ''copyright" of the following definition

" (coDy ripht management information' means informatio n attached to or

embodied in a copv of a work that-

h) identifies the work and its author or convrisht owner: or

entifies or indicates s me or all of e terms and conditi ns for usin

the work or indicates that the use of the work is subiect to terms and

conditio S

@) by the insertion after the definition of "National Trust" of the following

definitions:

" 'ooen licence'means a rovaltv-free. non-exclusive .De al- irrevocable

c sht licence srantins the oublic DETTNISSION to do an for which the

Dermlsslo n ofthe owner of copvripht. or the autho . is requiredr

'orphan work' means a work in which copvrisht subsists and the owner ofa

ripht in that work-

(a) camot be iden ified: or

ntifie ut cannot e locatedISI

(h) by the insertion after the definition of "performance" of the following

definitions:

"'performer' has the meanine ascribed to it in secti on I of the Performers'

Pro on Act. 1 967 (Act No. 1 I of 1967\:

'oerson with a d hilitv' means a Derson who has a phvsical. intellectual

neurolo sical. or sensorv impairment

in order to acces s and use a work. requires the work to be in a format that

enables that person to access and use the work in the same manne r as a Derson

,F
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without disabilitv:"

(, by the insertion aller the definition of "sound recording" of the following

definitions:

'' 'technoloeicallv orotected work' means a rvork that is protected by a

technolosical Drotection meas ure

'technolosical Drotection measure'

(a) means anv Drocess. treatment. mechanism. technolosy. device. svstem

)

or comDonent that in the normal course of its operation Drevents or

restricts infrinpemcn t of coovrisht in a work: and

does not include a SS treatme mechanism technolo dcvicent

system or comDonent , to the extent that in the normal course of its

operation. it controls any access to a work for non-infringing purposes:

'technolosical nro tection measure circumvention device' means a device

orimarilv desisned. nroduced or adapted fbr pumoses of enablins or

facilitati the circumvention of a technolo cal nrotectlon measure "; and

0) by the insertion after the definition of "traditional work" of the following

definitions:

"fribunal' means thc CoDvn ht Tribunal established bv section 29:

'visual artistic work' means an artistic work as contemplated in oarapranh
ofthe definition of 'arfrsfrc work'

Insertion of section 2A. in Act 98 of 1978

2, The following section is hereby inserted in the principal Act after section 2:

"Scope of copyright protection

2A. ( Co \ risht Drotection subsists in exnressions and not-n

(a) in ideas. orocedures. methods ofoperation or mathematical conceots: or

(2\

(b) in the case ofcomouter oro s. in interface specifications.

A table or comoilation which b reason of the selection or arrangement of

its content. constitutes an orisinal work. shall be protccted as such bv coovricht

(3) The coovrisht orotection of a table or com

2subsec tron ( ) does not extend to its content.

pilation contemp lated in
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A) communlca

KD makine the work available to the public b wire or wireless m

@\ No protection shall-

(a) extend to an exDression-

(il inextricablv mereed with an idea such that the idea can be

exoressed intellisiblv onlv in one or a limited number ofwavs: or

(ii) w-hen the Darticular erpression is rerluired by lawi or

(b) subsist in-

(il offrcial texts of a lesislatrve. administrative or lesal nature or in

official translat ions ofthose texts: or

(ii) sneeches of a oolitical nature. in snccc hes delivered in thc course

of lesal oroceedinss or in news of the dav that are mere items of

press information: Provided that the maker of the speeches

referred to in this subparagrap h shall have the exclusive right of

makine a collection of the sneec hes in ouestion."

Amendment ofsection 5 ofAct 98 of 1978, as amended by section 5 ofAct 52 of 1984

and section 5 of Act 125 of 1992

3. Section 5 ofthe principal Act is hereby amended by the substitution for subsection

(2) ofthe follorling subsection:

"(2) Copyright shall be confened by this section on every work which is eligible

for copyright and which is made by or under the direction or control of the state or

{such} t4 intemational or local [organizationsl organization as may be

prescribed.".

Amendment ofsection 6 ofAct 98 of 1978, as amended by section 3 ofAct 56 of 1980

and section 6 of Act 125 oI 1992

4. Section 6 ofthe principal Act is hereby amended-

(a) by the insertion after paragraph (e) of the following paragraphs:

the work to li wire or wireless means

eans. so

that any member of the public may access the work from a place and

at a time choscn by tliat person;

* cC. distributin the ori ln f f the work to the ublic ;and
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(b) bythe substitution for paragraph (g) of the following paragraph:

" (gi doing, in relation to an adaptation ofthe work, any ofthe acts specified

[in relation to the work] in paragraphs (a) to [(e)l /eC) inclusive.".

Insertion of section 6A in Act 98 of 1978

5. The following section is hereby inserted in the principal Act after section 6:

"Share in royalties regarding literary or musical works

6A. (1) For the DurDoses of this section- 'rova tv' means the sross orofit

made on the exoloitation of a literarv work or musical wor bvk aco vright o*,ner

or a Derson w o has been authorized bv the author to do anv of the acts contemDlated

l. ha+e+he-rieh+-te.. subiect to anv agrcem ent to the contrarv. be ,Fthe author shal

in section 6.

(2) Notwithstanding-

/a) the assignment ofcopyriqht in a literary or musical work: or

1D) the authorization bv the author ofa literar), or musical work ofthe right to

do anr of the acts conlemolated in section 6-

entitled to leceive a fair share in of the rolzaltv received for the execution of any

ofthe acts contemplated in section 6.

(3) /a/ The author's share ofthe royaltv contemplated in subsection (2) shall

be determined by a wriften aereement in the prescribed manner and form.

benveen the author and the copyright owner. or betw,een the author and the

person contemplated in subsection (2)/b/. or between their representative

collectins societies.

t'b) Any assignment ofthe copyright in that work. by the cooyriqht owner. or

subsequent copy!"ieht owners. is subject to the a$eement between the

author and the copyriqht owner. contemplated in paragraph /a). or the order

contemplated in subsection (4).

(4) Where the author and copyrisht owner. or the person contemplated in

subsection (2)r'D). cannot agree on the author's share of the rovalt),. anv partv may

refer the matter to the Tribunal for an order determinins the author,s share of the

royalty.

(5) The aereement contemplated in subsection (3)1a) must include the

following:

/a) The rishts and obligations of the author and the copyrisht owner or the
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Derson authorized bv the author to use the work as contemnlated in

subscction (2)/Dl:

ft) the author's share ofthe rovaltv asreed on. or ordered b the Tribu al. asn

the case ma be

(c) the method and period within which the amount must be oaid to the author

by the copyright owner, or the person authorized to use the work as

contemplated in subsection (2)1b). to the author: and

(d) a disnute resolution rrechanism

(6) This section does not aDDlv to-

* a aco who is the author o the li

or muslca I work in question;

/b) a work created in the course of em vm ent contemplated inlon sectlon

2l(l\(b) and 6): or

k) a work where convripht is co hv section 5 in the state. local or

international organizations.

This section applies to a literary or musical work where coovrisht in(T fu)

that wo was assigned the commencement date of the Convrisht

Amendment Act. 2019. ifthat literary or musical work-

(i) falls within the application of this Act: and

(ii) is still exp loited for profit.

ft) The Minister must prescrib e the Drocess to ve effect to the aoolicationof

this section to a work contem plated in oh /a).

k) The share in the rovaltv onlv aoolies to ro ties received- in resnect of a

work conte molated in oara /a). after the commh encement date of the

Co mendment Act 2019

Amendment ofsection 7 ofAct 98 of 1978, as amended by section 4 ofAct 56 of 1980

and section 7 of Act 125 oI1992

6. Section 7 ofthe principal Act is hereby amended-

(a) by the insetion after paragraph (d) of the following paragraphs:

co nicatin the work to blic b., /r1A, ) e wlre or wr means

makin the wor available to the ublic b wire or wireless means
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,6

that any member of the public may access the work from a place and at

a time chosen by that person;

distributin the ori lora of the work to the ublic "; andt1

@ by the substitution for paragraph (fl of rhe following paragraph:

" (fl doing, in relation to an adaptation of the work, any of the acts specified

[in relation to the work] in paragraphs (a) to l(d)l /dC) inclusive. ".

Insertion ofsection 71^,7B,7C,7D, 7E and 7F in Act 98 of 1978

7. The following sections are hereby inserted in the principal Act after section 7:

' 'Share in royalties regarding visual artistic works

7A. (l) For the ourposes oftLis sectiax, 'royaltv'means the gross profit

made on the exploitation ofa visual artistic work !y a copyright owner or a person

who has been authorized by the author to do anv ollhq acts contemplated in section

7. but does not include orofit made on the commercial resale of a visual artistic work

contemplated in section 7B.

(2\ Notwithstandins

fu) the ASS I gnm ent ofthe co isht in a visual artistic work: orn

(b) the authorizati on bv the author of a visual arlistic work of the risht to do

anv ofthe acts contelnol ated in section 7

the author shall have the risht to share in the royalty received lor the execution of

any ofthe acts contqnplated in section 7.

(3) (d The author's share ofthe ro ty contemplated in subsection (2) shall

be determined bv a written agreem ent in the prescribed manner and form.

between the author and the copfaright owner, or the person contemplated in

author and the convriqht owner. contemplated in parasraph /a). or the order

conteMD lated in subsection (4). as the case may be.

(4) Where the author and copyright owner, or the person contemplated in

subsection (2)(b), cannot agree on the author's share ofthe rovaltv, anv pa$v mav

refer the matter to the Tribunal for an order determining the author's share of the

rovalty.

subsection (2)/b). or between thei

Ib) Any assisnment ofthe copyright in that work. by the cop),right owner, or

subsequent copyriqht owners. is sub-iect to the agreement between the
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(5) The asreement contemplated in subsection (3\(a) mtst include the

followine:

(a) The riehts and obligatio ns of the author and the copyright ouner or the

person contemplated in subsection (2)1b):

(b) the author's share of the royalty agreed on. or ordered by the Tribunal, as

the case mav be;

c the method and od within which the amount must be

copwight owner, or the person contemplated in subsection (2)(b). to the

author: and

@ a disDute resolution mechanism.

(6) This section does not apply to-
h) a coor.rieht owner who commissioned or who is the author of. the v isual

artistic work in uestion

(b) in the course of employment contemplated in section

21(1)h) and (d): or

k) a work where coowisht rs c bv section 5 in the state. local or

intemational o{c4!!za1ia4s.

(7\ h) This section applies to a visual artistic work where copyrisht in that

rk was assi ed before the commencement date ofthe Co Amendm

Act, 2019, if that visual artistic work-

(i) falls within the application of this Act; and

ll is still ex loited

b The Minister must prescribe the process to sive effect to the aoolication of

this section to a work contemplated in paragraph (a).

(c) The share in the royalty only app ies to rovalties received. in resoect of a

lated in a after the commencement date of the

Copyrisht Amendment Act. 2019

Resale royalty right regarding visual artistic works

78. (1) The author ofa visual artistic work in which coovrisht subsists or his or

her ti m

within the art market olthat work.

(2)(a) Royallres in respect ofvisu ! be payable at the rate
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prescribed by the Minister. consultation with the Minister

rcsponsible lor ans and culture.

(b) The Minister mus before rescribins the rate rel'erred to in paragrapht- n

1a). publish the rate proposed in the Gozette and call for written

comments bv anv interested Dartv to be provided within 30 davs after

publication

k) The Minister ma from time to time in the manner contemolated in

parasraph 1b). amend the prescribed rate contemplated in oaragraph (a)

(3) The seller and the art market rofessional concemed are iointlv andD

severally liable to oav the rovaltie s contemplated in subsection (l ) to the author or

his or her heirs as mav be aonlicable

4 lhe author f istic work or his or hcr heirs as ma b a

shall be entitled to receive a resale rovaltv if-

(a) at the time when the resale is concluded-

the author is a South African citizen or is domiciled or resident in

the Republic or is a citizen of. or dorniciled in. a desisnated

country specificd bv the Minister in accordance n'ith secti on 37: and

't

kl) the resale ofthe work is recoqnisable after the commencement ofsection

x

Proof of author

(ii) the term ofvaliditv ofthe resale royaltv right has not expired:

rrb) in the case ofa deceased author. the deceased was at the time ofdeath a

South African citizen or was domiciled or resident in the Republic or

was a citizen of. or domiciled in. a countrv specified blr the Minister in

accordance with section 37:

/c) the resale or any part ofthe transaction takes place in the Republic or in

any country specified by the Minister in accordance with section 371 and

9 7 ofthe Copyrieht Amendment Act. 2019.

7C, (l) Where a mark or name ourportinq to identify a person as the author of
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a visual artistic work aDpears on such work, that person is, in the absence of

evidence to the contrary. presumed to be the author ofsuch work.

(2) Ifa visual artistic work-

o is a work of more than one author the s n1 n in sub n

applies to each co-author ofsuch visual artistic work; or

ft) includes indisenous cultural expressions or knowledge. the relevant

indigenous community is entitled to an equitable share in the resale

royalty payable.

Duration of resale royalty right

7D. (l) The resale royalty right of an author of a visual artistic work alhila!
her heirs. as mav be applicable. expires at the end ofthe neriod of50 vears calcu lated

from the end ofthe calendar vear-

fu) in which the author concerned died or

(b) in the case of more than one author. in which the last of the known

authors died

(2) In the case of a visual artistic work created b an unknown author-

(a) the resale rovaltv rieht in that work exoires at the end ofthe Deriod of 50

ears calculated from the end ofthe calendar vear in which the work was

first made available to the public; or

(b) where the identitv of the author becomes known at a later stase. the

resale royalty risht of that author expires iuseprdalae wtlhlhg Bqlia4

contemplated in subsection ( 1).

Transmission of resale royalty right

7E. (l) A resale royalty risht mav not be alienated. save for

transmission on the death of the holder ofthe risht by testamentarv disposition: or

by operation of law.

(D In the case ola bequest ofa visual artistic work bv an author who did not

assl tinth t

including the resale royalty risht

rk in his or her lifetim the uest must be read as

3 If resal ties a o I I-) S cl or an ind n
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communitv after the death ofa holder ofa resale rovaltv risht. those resale rovalties

must be treated as part ofthe estate ofthe deecased haldqr.

(4) A resale royalty right may not be assisned or waived and anv assignment

or waiver of a resale royalw rieht is unenforceable.

Application of resale royalty right

7F. ( I ) Sections 7B. 7C. 7D and 7E applv to a visual artistic work that was made

before the commencement date of the Copyrisht Amendment Act. 2019, if that

visual artistic work talls within the application of this Act

(2\ The resale royal8 rieht only applies to a commercial resale made after the

cotnlrenccm C nt date ofthe Co t Amendment cr- 2019."owish

Substitution ofsection 8 ofAct 98 of 1978, as amended by section 5 ofAct 56 of 1980,

section 6 ofAct 52 of 1984, section I ofAct 61 of 1989 and section 8 ofAct 125 of 1992

8. The following section is hereby substituted for section 8 ofthe principal Act:

"Nature of copyright in [cinematograph films] gg!!qiq!g$

8. (l) Copyright in [a cinematograph film] an audiovisual work vests the

exclusive right to do or to authorize the doing of any of the following acts in the

Republic:

(a) Reproducing the [Iilm] work in any manner or form, including making

a still photograph therefrom;

@ causing the [film] work, in so far as it consists of images, to be seen in

public, or, in so far as it consists of sounds, to be heard in public;

(c) broadcasting the [film] work;

(d) causing the [film] work to be transmitted in a diffusion service, unless

such service transmits a lawful television broadcast, including the Ifilm]

work, and is operated by the original broadcaster;

communicatin the work to the ublic b wire or wireless means

maki the work available to the blic b wire or wirel mean

that any member of the public may access the work from a place and at

a time chosen bv that Derson:

+ distributin the ori inal or a co of the work to the ru b lic
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t 1dDl authorisine commercial rental ofthe orisinal or copv ofthe work to the

pu b lic:

(e) making an adaptation of the [film] work;

(fl doing, in relation to an adaptation of the [filml work, any of the acts

specified in relation to the [filml work in paragraphs (a) to l(d)l @D)

inclusive:

@ letting, or offering or exposing ior hire by way of trade, directly or

indirectly, a copy of the [filml work.".

Insertion of section 8A in Act 98 of 1978

9. The following section is hereby inserted in the principal Act after section 8:

Share in royalties regarding audiovisual works

8A. rmer shall sub ect to the Performers Protection Act t967

(Act No. I I 1967). have the risht to share in the ro alt received bv the convrisht

owner for any ofthe acts contemplated in section 8.

erfomer's share of the ro content lated in subsection2 u The

shall be determined by a written agreement in the presslrbed lnan0€L

form. between the performer and the coovrisht owner or between their

representative collecting societies

b) Anv assisnment ofthe copyrisht in that work bv the coovrisht owner. or

subsequent copyright owners, is subiect to the asreement between the

perlorllcland ltbq copl,right owner. contemplated in oh /a). or the

order contemplated in subsection (4). as the case may be.

(3) Where the performer and copwisht owner contem l-) lated in subsection

(2\fu) cannot asree on the perfo rmer's share of the rovaltv. the oerformer or

co rma refer the matter to the Tribunal for an order deteminin the

perfo rmer's share ofthe rovaltv.

(4) The agreement contemplated in subsection (2\h) must include the

followin

'l'he n ohts and obli ations of the erformer and then convrish to
/ht the nerformer's share ofthe ro or ordered b the Tribunal0

as the case may be;

(c) the ryrethod and period withtr which the amount must be paid b-v the
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was ASS 1gn ed befb re the commencement date ofthe Coovrisht Amendment

Act. 2019. if that audiovisual x,ork-

(i) falls within the application ofthis Act: and

( ) is still exn loited for profit

ft) The Min lster must D rcscribe the cess to sive effect to the aoolication ofn

this section to a work con lated in parasraoh /a/

k) The share in the rovaltv on v ann lies to rovalties received, in respect of a

work contemplated in oarasraoh h) after the commencement date of the

Convrish t Amendment Act. 20 1 9.

x 6 An rson u'ho executes an act contemDlated( ) \, De in section 8 for commercial

purposes must

/rl) register that act in the prysqribed manner and fbrm: and

submit a com lete true and accurate re I ft hr

owner. the indisenous communltV or collectins society. as the case mav

be. in the orescribed manner for the pumose of calculatins the rovalties

due and par.able by that person.

(7) b) Anv oerson who intentionallv fails to register an act as contemplated in

subsection (6)/n). or who intentionally fails to submit a report as

contemplated in subsection (6)/b). shall be suilty ofan offence

ft) A person convicted ofan offence under paragraDh /1rl shall be lirble to a

fine or to imorisonment for a oeriod not exceeding five years or to both

such fine and such imprisonrnent. or ifthe convi cted person is not a natural

Derson. to a fine of a rninimum of ten per cent of its annual turnover

cooyright owner to the performer: and

/d) a dispute resolution mechanism.

(5) /a) This section applies to an audiovisual work where copyrisht in that work

/c) Forthe puroose ofoaraeraoh /6/. the annual turnover of a convicted oerson i

that is not a natural person at the time the fine is assessed is the total income ]

of ,hu, o"..on dr.inn ,h" finun"iul ],"u, drring *hi"h ,h" off.*" o, ,1.,. I

rnujo.i,), of ofi'"n".. *"r".or.in.d. und if ,hu, finun"iut ,*, hlIo,I i]----.-------------------*ll

been completed, the financial year immediately precedinq the offence or ll
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the ma orit ofoffences under all transact ons to which this Act lies.' '. *

Amendment ofsection 9 ofAct 98 of1978, as substituted by section2 of Act 9 of 2002

10. Section 9 of the principal Act is hereby amended-

(o) by the substitution for paragraph (c) of the lollowing paragraph:

" (e) communicating the sound recording to the public bv wire or wireless

means[.];"; and

(b) by the addition after paragraph (e) of the following paragraphs:

4'

//) distributin the ori inal or a co of the work to th uh lic

(s) authorisins commercial rental of the orig tna coov of the work to thelor

Public:".

Substitution of section 9A of Act 98 of 1978, as inserted by section 3 of Act 9 of 2002

ll. The foltowing section is hereby substituted for section 9,A ofthe principal Act:

"Royalties regarding sound recordings

9A. (l) (a) In the absence of an agreement to the contrary erunl€s&€t+efl,Yis€ +
e{t@, no person may, without payment of

,r
i{+se€+i€r-9f+

relevant copvright-

O broadcast[,] a sound recordins as contemplated in section 9/c)t

Cl cause the transmission of a sound recording as contemplated in

section 9/d); {or [play]

(iii) communicate a sound recording to the public as contemplated in

[section 9(c.), (d) or (e) without payment of a royalty to the

owner ofthe relevant copyright] section 9(e);-er.

Ial ) Anv person who executes an act contemplated in section 9/c). 1d). /e).

e+(fl or /g) for commercial pumoses must-
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(i) reqister that act in the presc ribed manner and form: and

m lete tru nd curate re rt t.' nerfnrm erthe

copvrisht owner. the indieenous communitv or collectins societv.

as the case may be. in the prescribed manncr. fbr the punrose of

calculatins the rovalties due and payable by that person

@ The amount of any royalty contemplated in paragraph (a) shall be

determined by an agreement between the user of the sound recording,

the performer and the owner of the copyright, the indigenous

communltv. or Ibetweenl their [representativel collecting societies.

@ In the absence oian agreement contemplated in paragraph (b), the user,

performer or owner may in the prescribed manner refer the matter to the

[Copyrightl Tribunal [referred to in section 29(1)l or they may agree

to refer the matter for arbitration in terms of the Arbitration Act. 1965

(ActNo.42of 1965).

(2)(a) The owner ofthe copyright. collectine socie

who receives payment of a royalty in terms of this section shall ensure

that [sharel such royalty is equally shared. subiect to an agreement to +
the contrarr'. between the copyright owner and [with] any performer

to)

whose performance is featured on the sound recording in question and

who would have been entitled to receive a royalty in that regard as

contemplated in section 5 of the Performers' Protection Act, 1967 (Act

No.l I ofl967).

The performer's share of the royalty shall represent fair and

equitable remuneration determined by an agreement between the

performer and the owner of copyright, or between their

representative collecting societies.

In the absence ofan agreement contemplated in paragraph (0,), the

performer or owner may refer the matter to the Copyright Tribunal

referred to in section 29(l), or they may agree to refer the matter

for arbitration in terms of the Arbitration Act, 1965 (Act No. 42 of

196s).1

Any payment made by the user of the sound recording in terms of this

(c)

(d)
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that is not a natural person at the time the fins js 4ggcqlEdj! 1hq Lrltrantq

of that person durins the financial ar durins which the offence or the

maiority of offences. were committe and ifthat financial vear has not vet

been complctcd. the financial tear immediat.cly plq!E!l!!g llhE q&!!! !t
the maioritv ofoffences. under all transactions to which thi s Act aoolies."

Repeal of section 12 of Act 98 of 1978

12. Section 12 ofthe principal Act is hereby repealed.

Insertion of sections l2A, l2B,l2C and 12D in Act 98 of 1978

13. The following sections are hereby inserted in the principal Act after section 12:

"General exceptions from copyright protection

12A. (1) b) In addition to uses s ificall authorized- fair use in resoect of

awork@.for DUTDO SCS such as the followins. doesr

subsection shall be deemed to have discharged any obligation which that

user might have to make any payment in respect of his or her use ofa

corresponding fixation in terms of section 5 of the Performers'

Protection Act, 1967 (Act No.1 1 of 1967).

(3) In the event ofany right to a royalty being assigned to any successor in title,

either by contractual arrangement, operation of law, testamentary disposition or

otherwise, any successor in title shall be entitled to enforce such right to a royalty

against the person who in terms ofthis section is obliged to pay or against his or her

successor in title.

(4) /a) Any person who intentionally fails to register an act as contemplated

in subsection (l)/alXi). or who intentionally fails to submit a repo( as

contemplated in subsection (1)/alXii). shall be suiltv ofan offence.

/b) A person convicted ofan offence under paragraph /a) shall be liable to a

hne or to imorisonment for a period not exceedinq five vears or to both

such fine and such imorisonment. or if the convictedperson is not a natural

person. to a fine of a minimum often per cent of its annual tumover.

/c) For the pumose ofparaqraph /b). the annual tumover ofa convicted person

not infringe cooyriqht in that work:

(i) Research. private study or personal use. including the use of a
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lawful copy of the work at a different time or with a different

devicel

ll r1 lCl or ew ofthat work or ofanother workt

llr

1V

rlin current events

teachin and education

comme il ation d sati cari0atu tributc

homase or oastich e

(vi) oreservation of and access to the collections of libraries- archives

and museums: and

(vii) ensurins proDer performance ofoublic administration.

In determinin wheth an act done in rel n a work constitute

fair use- all relevant facto rs shall be taken into account. includins but not

limited to-

the nature of the work in uestion

the amount and bstantialit ol the rt ol the work affected b11

the act in relation to the whole of the work;

(iii) the Duroose and characte r of the use. includins whether-

(oa) slch use serves a oumose different from that of the work

affected and

/A it is of a commerc ial nature or for non- fit researchb

librarv or edu cational purposes; and

( lv the substi tution effect of the act unon the Dotentia I market for

the work in question.

C For ses of hs a and *
the source and the name ofthe author shall

be mentioned.

Specific exceptions from copyright protection applicable to all works

l2B. (l) Copyrieht in a work shall not be infrineed bv any ofthe followine acts:

/a) Any ouotation: Provided that-
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(i) the extent thereofshall not exceed the extent reasonably iustified

by the purpose: and

tent ls icable the source and the name of th11

author. if it appears on or in the work. shall be mentioned in

the quotation;

h) anv illustration in a nub lication- broadcast. sound or visual reco rd for the

DUmose of teachin s Provided that such use shall not exceed the extent

iustified by the purpose : Provided further that. to the extent that it is

racticabl the source and the name of author if it a rs on or

the work- shall be ment ioned in the act of teachins or in the illustration

ln uestion

(c) the reproduction of such work by a broadcaster bv means of its own

facilities where such renroduction or anv coDv of the re oduction is

intended exclusivelv for lawfu I broadcasts of the broadcastqr 4!d i!
destroved before the expiration of a enod of six months immediatelvn

lollowine the date of the making of the reproduction, or such longer

period as may be agrecd to bv the owne r of the relevant part of thc

coDvrisht in the work: Provided that anv such reproduction of a work

mav. if it is of an exceptional documentarv nature. be preserved in the

archives of the broadcaster. but shall sub iect to the provisions of th is

Act, not be used for broadcasting or for anY other purDose without the

consent he owner ofthe relevant ofthe cof nart nvri!rh t in the work

(d) the rcproduction in the press or by broadcasting of a lecture, address or

ik

other work of a s imilar nature which is delivered in public if such

reDroduction or broadcast is for inform ation oumoses: Provided that the

source and tlre name ofthe autho r should be indicated and that the author

of the lecture . address or other work so reproduced shall have thq

ht ofm ln a collection thereoclusive ri

(e) subiect to the oblieation to indicate the source and the name of the

author in so far as it is practicable-

the reoroduction bv the pre ss. or in a broadcast, transmission ot(i)

other communication to the public of an article published in a
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newsDaDer or Deriodical on current economic. Dolitical or

religious topics. and of broadcast works of the same character in

cases in which the reproduction. broadcasting or such

communication thereof is not expresslv reserved;

t1 t on

broadcasting or communication to the public ofexcerpts ofa work

seen or heard in the course of those events. to the extent iustified

bv the purpose: and

111 the ln a news or eriodical or the broadcastin

or conllrunlc ation to the ublic ola lecture. address. or sermon

or other work of a similar nature delivered in public. to the extent

ustified hv the nrrrno se of din!, current information

/f the translation of such work by a person giving or receiving instruction

Provided that-

such translation is not done for commercial

ll such translation is used for ona I educati chi

iudicial proceedings, research and professional advice purposes

onl_v; or

(lll such work is translated and communicated to the public for non-

commercial purposes:

(p) the use of such work in a 6 na fide demonstration of electronic

equiDrnent to a clicnt br, a dealer in such equipment:

(h) the use of such work is for the purposes of iudicial proceedings or

preDaring a reDort of iudicial proceedings; and

h) the makins of a ocrsonal co of such work by an individual for thenv

individual's rsonal use and made for end not commercial.

( )2 For the DUmoses ol subsection 1)fi). Dermitted Dersonal uses include-

u the makin of a back-u CO

(b) time or format-shiftingl or

c the maki I stora c
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include storase in an electronic storage medium or facility accessed by

the individual who stored the coDy or the person resDonsible for the

storage medium or facility

(3) The provisions of subsection (1) shall also apply with reference to the

making or use ofan adaptation ofa work and shall also include the right to use the

work either in its orisinal language or in a different language

(4) Al authorization to use a literary work as the basis for the making of an

audiovisual work or as a contribution of the lit work to such makin shall

in the absence o1'an agreement to the contrarv. include the risht to broadcast such

audiovisual work.

(5) The provisions ofsubsection (1) ) and /e) shall anDlv also with reference

to a work or an adaptation thereof which is transmitted in a diffusion service.

6 Notr'vithstandin an r,.th tn to the contra in this Ac the Trademark Act(

1993 (Act No. 194 of 1993). and the Counterfeit Goods Act. 1997 (Act No. 37 of

1997), the first sale of or other assignment of ownership of an assiqned original or

copy of a work in the Republic or outside the Republic. shall exhaust the riehts of

distribution and imDortation locallv and intemationall ln resnect of such assisned

original or copv

Temporary reproduction and adaptation

12C. {l)-Anv person may make transient or incidental coDies or adaptations ol a

work. includins reformattins. where such conles or ada tlonta ns are an inteeral and

essential Dart of a technical process and the numose of those conies or adaotations

ts-

(o) to enable the transmission ofthe work in a network between third parties

by an intermediary or any other lawful use ofthe work: or

@ to adapt the work to allow use on different technolosical devices. such as

mobile deviccs, as long as there is no independent, jea!a!!q

significance to these acts

Reproduction for educational and academic activities

12D. (1) Subiect to subsection (3), a person may make copies of works or

recordings of works. including broadcasts. for the purposes of educational and

22
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(2\ Educational institutions mav incomoraterheco ies made under subsectionD

ln rln d electronic course acks acks resource lists and in an

other material to be used in a course of instruction or in virtual leaming

env rronments. manased leamins environments. virtual research environments or

librarv envi ronmcnts hosted on a secure network and accessible onlv bv the persons

and receivin ln on at or m the educational esta lishment maki

such coDies.

(3) Educational institutions shall not incomorate the whole or substantiallv the

academic activities: Provided that the copying does not exceed the extent iustified

bv the pumose.

whole ofa book orjournal issue. or a recording of a work. unless a licence to do so

is not available from the copyright owner. collectinq society or an indigenous

community on reasonable terms and conditions.

(4) The rieht to make copies contemplated in subsection 0) extends to the

reproduction ofa whole textbook-

/q) where the textbook is out of print:

r/b) where the owner ofthe right cannot be found: or

1cJ where authorized copies ofthe same edition ofthe textbook are not for

sale in the Republic or cannot be obtained at a price reasonably related

to that normally charsed in the Reoublic for comparable works.

(5) The right to make copies shall not extend to reproductions for commercial
purposes.

(6) Any person receiving instruction mav incomorate portions ol works in

p.int"d o. el""t.oni" fo- in un assiqn-ent. po.tfolio. therit o. 
" 

di.r..tation fo.
submission. personal use. library deposit or postinq on an institutional

reoositorv.

(7)/a) The author of a scientific or other contribution. which is the result of a

research activity that received at least 50 per cent of its funding from the

state and which has appeared in a collection. has the right. despite

granting the publisher or editor an exclusive risht of use. to make the

final manuscript version available to the public under an ooen licence
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or onal slto

b) In the case of a contribution published in a collection tha uedtisls
periodicallv at least annuall v. an agreement mav Drov ide for a delav in

the exercise ofthe author's right referred to in paragra oh /a) for uo to

12 months from the date ofthe tlrst oublication in that Deflodical.

(c) When the contribution is made available to the public as contemDlated

in parasraph /a), the place of the first pub lication must bc properly

acknowledged

l'hird les such as I S ma c

ln DaragraDhs h) to k) on behalf of the author.

ou ctivities contem la

ment that denies the author an of the rishts contem n ted inIa/ Anv a

this subsection shall be unenforceable.

(8) The source of the work renroduced and the nam e of the author shall be

)to(5

0I".

Amendment of section 15 of Act 98 of 1978, as amended by section 2 of Act 13 of

1988 and section 13 ofAct 125 of 1992

14. Section 15 ofthe principal Act is hereby amended by the substitution for subsection

1l) ofthe lollowing subsection:

"() k) The copyright in an artistic work shall not be infringed by its

[inclusion] use in [a cinematograph film or a television broadcast or

transmission in a diffusion servicel another work, iL

O such [inclusionl q59 is merely by way of background, or incidental,

to the principal matters represented in [the film, broadcast or

transmissionl that other workl or

indicated as far as is oracticable on all conies contemnlated in subsections (

11 the arti tic work so u dina ublicIS SI

b The copyright in an artistic work shall not be infringed bv the issue to the

public of cooies. or the communication to the oublic ol'anvth ins. whose

making was bv virtue of this subsecti on not an infringe nt of the

coPyright.".

Amendment ofsection 16 ofAct 98 of 1978, as substituted by section 14 ofAct 125
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of 1992

15. Section 16 of the principal Act is hereby amended by the deletion of subsection ( 1).

Repeal of section 17 of Act 98 of 1978

16. Section 17 of the principal Act is hereby repealed.

Repeal of section 18 ofAct 98 of1978

17. Section l8 ofthe principal Act is hereby repealed.

Repeal of section 19A of Act 98 of 1978

18. Section l94' ofthe principal Act is hereby repealed.

Substitution of section 19B of Act 98 of 1978, as inserted by section 18 of Act 125 of

1992

19. The following section is hereby substituted for section l98 ofthe principal Act:

"General exceptions regarding protection of computer programs

19B. fl) A person havins a risht to use a conv of a com utertl nrogram

without the authorization of the copyright otvDcr, obscrve, study a! be

functioning of the program in order to determine the ideas and principles which

underlie any element ofthe program if that person does so while performing any of

the acts ofloading, displaying, executing, transmitting or storing the program which

tn

created computer program with other programs, if the following conditions are mgtl

o The acts referred to in subsection are1 rformed the I see o

another Derson having a right to use a coDv of the oropram. or on their

behalf b a nerson authorized to do so

the inlormation r il reviousl

been readilv available to the persons referred to in paragaph (a); qry7

he or she is entitled to perform.

(2) The authorization of the copvrisht owner shall not be required where

reproduction of the code and translation of its form are indispensable in order to

/c) those acts are confined to the oarls of the original program which are

necessary in order to achieve interoperabilit)r.
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(3) The information obtained throush the application of the provisions of

subsection (2) may not be-

(a) used for goals other than those to achieve the interoperability of the

indeoendentlv created comDuter Drogram:

(b) siven to others exceDt whcn necessarv for the interooerabilitv of the

independently created computer pro gram;

(c) used for the development. rrroduction or marketing of a computer

Drogram substantially similar in its expression to the Drogram

contemp lated in subsection ( I ); or

used for an other act which infrin

(4) For the purposes of this section, 'interooerabilitv' means the abilitv to

exchange information and to use the information which has been exchanged.".

Insertion of sections 19C and 19D in Act 98 of 1978

20. The following sections are hereby inserted in the principal Act after section l9B:

"General exceptions regarding protection of copyright work for libraries,

archives, museums and galleries

19C. (l) A library. archive. museum or sallerv mav. without the authorization of

the copvright owner, use a copyrigh t $,ork to the extent aoorooriate to its activities

in accordance with subsections (2) to ( I 3 Provided that the work is not used for)

commercial purcasqr

(2\ A librarv. archive. museum or alle IV mav lend a coovrisht work

incomorated in tansible media to a user or to another library, archive, museum or

saller),.

(3) A librarv. archive. museum or gallerv may provide temDorary access to a

copyright work in dieital or other intangible media. to which it has lawful access.

to a user or to another library . archive. museum or gallery.

(4) A librarv. archive. museum or galle lor educational or researchrvma

Dun oses. permit a user to view a who le audiovisual work. listen to a full disital

video disc. comoact disc or other sound recordins or musical work on its premises.

in an institutional classroom or lecture theatre or view such work or listen to such

digital video disc, compactdisc or other sound recording or musical work by means
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of a secure computer network, withoullpermission from capy4chlprryle$-but

not permit a user to make a copy or recording of the work for commercial pu[peles.

(5) A librarv. archive. museum or gallery mav make a copv of-

an work in its collection for the ses of back-u and resen'ationn n

and

ft) a oubliclv acce ssibl website for the DurDoses oforeservation

If a work or a co of such rk in the llection of a libra archiv

museum or sal ls lncomll lete such librarv. archiv muSC or erve U ITI sal ma

make or procure a copy ofthe missing parts from another library. archive. museum

or sallery.

(7\ A librarv. archive. museum or sallerv mav. without the consent of the

convrish t owner en se in format-shiftinp or conversion of works lrom ageing or

obsolete techno lo ies to new technolosies in order to Dreserve the works for

peroetuitv. and to make the resultins coo ies accessible consistent with this section

(8) l'his Act does not Drevent the makins ofconies in accordance with section

5 ofthe Leeal DeDosit Act. 1997 (Act No. 54 of 1997).

19) A librarv. archive. museum or sallerv mav makeaco NV ofa coovrisht work

+ for its own collection whcn the permission of thc owner of copvrisht. collectins

be obtained or where the work is not available bv seneral trade or from the oublisher.

10 Notwithstandin an other sectio ali archive museum or

mav buv. imoort or otherwise acquire anv copyrisht work that is lesa lly available in

anv countr v

(l l) A librarv. archive , museum or gallerv mav reD roduce for preservation x
DUTDOSeS. ln anv format. anv coovrish t work which has been retracted or withdrawn

from public access , but which has previously been comm unicated to the public or

made available to the public by the copvri ght owner, and make such work available

for Brese++a+i,er+ scholarshio. research or any other legal use.)l(

societv or the indigenous community concemed cannot. after reasonable endeavour.

(12)/ar Alibrarv.archive.museumorgallerJ ma.r makeacopyofan.r cop.vright

work and make it available to another librarv. archive. museum or

gallery or for a public exhibition of a non-profit nature for the oumoses
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of commemorating any historical or cultural event or for educational

and research pumoses

A libr archiv museum or ll contem lated in h a

may also. for the pumoses ofthat oarasraph-

(i) take and show a photosraph of such work or show video footage

of such work

(ii) create other imases such as oaintinss ofbuildinss: or

(iii) ohotosraoh artworks on nublic buildinss such as wall art and

orial sites. sculptures and other artworks which are

permanentl v located in a publ ic nlace

13 a Sub ec to h a lib ma s an other lib a

of a copvrisht work in its collecti on. whether bv post- fax or secure

digital transmission.

The cetvln 1i archive museum or ller must delete an

dieital file received from the other library. archive, museum or gallery

immediatelv after suonlvins the oerson who has requested it with a

disital or oaDer conv ofthe work.

14 An officer or em f a li archive mus r ller actin

damases-within the sco eol his or her duties shall be nrotected from anv claim forn

from criminal I iabilitv and from cop t infrinsement when the dutv isvrlsh

performed in sood faith and where there are reasonable srounds for believ ins that-

/a) the work is beins used as permitted within the scope ofan exception in

this Act or in a way that is not restricted by copyrieht: or

/D) the copvright work. or material protected by related rights is in the

public domain or licensed to the public under an onen licence.

(15) Nothins in this section shall diminish any riehts that a librarv. archive.

museum or gallery otherwise enjoy pursuant to other provisions ol this Act.

includinq those in sections-l9-aed l2A: Provided that. in exercisins riehts provided

for in this section or elsewhere in the Act. such library. archive. museum or sallerv

shall take reasonable steps to ensure that any

accompanied by information conceminq the appropriate use of that copy.
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General exceptions regarding protection of copyright work for persons with

disability

19D. (l) Anv nerson eHrrefliilflr+rat+eB as mav be D rescribed and that serves f'
ll with isabilities ma without the uthorization of the co fl oht ownerd

make an accessible format copv for the benefit of a person with a disabilitv,

SUnn that accessible format co toa na rson with a disabilit an ansnv b vme

includine by non-commercial lending or by digita I communication by wire or

wireless means. and undertake an intermediate steD s to achieve these obiectives. if
the fol Iowino conditions are mel:

(2)tat A pcrson uith a disabi litv. or an organization that serves persons with

disabili ties to whom the work is communicated bv wire or rvireless

means as a result of an activitv under subsection (l) mav. without the

autherization ofthe owner ofthe soovright work. renroduce the work fbr

pglsonal use.

(h) The orovisio ns of na oh tu) are without preiudice to anv other

limitations or exceptions that the person referred to in that parasraoh

may entoY.

(3) A oerson with a disability or an organization that serves persons with

disabilities mav. w ithout the authorization ofthe coov fl ght owner exDort to or imDort

* from another country any legal copy ofan accessible format copv ofa work referred

to in subsection (1). as lons as such activity is undertaken on a non-profit basis

by that person or organization

(4) The exceotion created by this section is subiect to the oblisation of
indicatins the source and the name of the author on anv acc sible format copv in

/a) The oerson wishins to undertake any activiqr' under this subsection

must have lawful access to the copyright work or a copy ofthat work:

/b) the copvright work must be converted into an accessible format copy.

which may include anv means necessarv to create such accessible

format copy but which does not introduce changes other than those

needed to make the work accessible to a person with a disability: and

/c) the activity under this subsection must be undertaken on a non-profit

basis.
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t
of this section rather than the owner ofthe copyright in question.".

Amendment of section 21 of Act 98 of 1978, as substituted by section 9 of Act 56 of

1980

22. Section 2l ofthe principalAct is hereby amended-

(a) by the substitution in subsection (1) for paragraph (c) of the following

paragraph:

"(c) Where a person commissions the taking of a photograph, the painting or

drawing of a portrait, the making of a gravure, the making of [a

cinematograph filml an audiovisual work or the making of a sound

recording and pays or agrees to pay for it in money or money's worth,

and the work is made in pursuance of that commission, [such person

shall, subject to the provisions ofparagraph (D,)' be the owner ofany

so far as it is practicable.".

Amendment of section 20 of Act 98 of 1978, as substituted by section 19 of Act 125

of 1992

21. Section 20 ofthe principal Act is hereby amended by the substitution for subsections

(1) and (2) of the following subsections, respectively:

"(l) Notwithstanding the [transfer] assisnment of the copyright in a [literary'

musical or artistic work, in a cinematograph film or in a computer programl

work, the author shall have the right to claim authorship ofthe work, subject to the

provisions of this Act, and to object to any distortion, mutilation or other

modification ofthe work where such action is or would be prejudicial to the honour

or reputation ofthe author: Provided that an author who authorizes the use ofhis 91

her work in a sound recordins or [cinematograph film or a television broadcastl

audiovisual work or an author ofa computer program or a work associated with a

computer program may not prevent or object to modifications that are absolutely

necessary on technical grounds or for the purpose of commercial exploitation ofthe

work.

(2) Any infringement of the provisions of this section shall be treated as an

infringement of copyright under Chapter 2, [and] except that. for the purposes of

the provisions ofthe said Chapter, the author shall be deemed [to be] to have the

right to eome+iair+€f take legal action related to the infringement of the provisions
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copyright subsisting therein by virtue ofsection 3 or 4] the ownership

of anv copvdsht subsistins in the work shall. subiect to subsection (3).

be sovemed bv written agreement between the parties."
:'

(b) bythe substitution forsubsection (2) ofthe following subsection:

"(2) Ownership ofany copyright conferred by section 5 shall initially vest

in the state or the international or local [organizationl orsanization

concerned, and not in the author."; and

(c) by the addition after subsection (2) ofthe following subsection:

"(3) (o) The aqreement contemplated in subsection (l)/c) may limit the

ownership of copvright in the relevant work so that the exclusive

right to do or to authorize any ofthe acts contem platcd in sections 7.

8 or 9. as mav be aoolicable. is limited to one or more of such acts

necessary for the pumose ofthat commission.

/b) Where the asreement contemplated in subsection (l)/i/ does not

SDCC fv rl'ho the convr ht owner is. limited ownershio of the

C oDVt1 sht shall vest in the nerson commissioning the $,ork. so that

the exclusive ri sht to do or to authorize any ofthe acts contemplated

rn sec 0NS -8or9.as ma be an licable. is limited to such rishts as7

L'

may be necessarv for the purpose of the commission

e author of a work contem lated in subsection c ma

ach the Trib order-

(i) where the work is not used by the Derson who commissioned

the work for the purpose commissioned. licencing the author to

use that work for such purpose. subiect to a fee determined b

a

v

the Tribunal oayable to the person who commissioned the

work: or

(ii) where the work is used for a pumose other than that for which

it was commissioned. orderins the person who commissioned

thetyOrklO rUake payment ol ro-valties to thc author for such

other use.

(d) When considering a licencc contemplated in parasraph fc)(i). the
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'fribunal must take all relevant factors into account. including the

lirllowine:

The nature of the work

(ii) the reason why. and neriod fqr which, the pqlson who

commissioned the work did not use the work and

(iii) public interest

(e) Where the work contemp lated in subsection (l)/c/ is of a personal

nature to the person who commissioned the work, the'lribunal may

not licence the author to use that work.".

Amendment of section 22 of Act 98 of 1978

23. Section 22 olthe principal Act is hereby amended-

(a) by the substitution for subsection (l) ofthe following subsection:

"(l) Subject to the provisions of this section, copyright shall be

transmissible as movable property by assignment, testamentary disposition or

operation of law: Provided that copv

f the state ma not be assi edc s

(b) by the substitution for subsections (3) and ( ) of the following subsections,

respectively:

"(3) No assignmentofcopyright@ *-

copyright in such work shall have effect unless it is in writing and signed by

or on behalf of the assignor, the flicenser] licensor or, in the case of an

exclusive [principal act] subJicence, the exclusive [sub- licenser, as the case

may be] sub-licensor. as stioulated in Schedule 2: Provided that assignment

of coovrisht in a literarv or musical work shall onl be valid for a oeriod of

upto25y ears from the date of such assisnment.

(4) A non-exclusive licence to do an act which is subject to copyright

may be [written or oral] verbal or in writing, or may be inferred from

conduct, and may be revoked at any time: Provided that such a licence granted

[by contract] verbally or in writing, or an electronic equivalent thereof. shall

not be revoked, either by the person who granted the licence or his or her



Insertion of section 22A in Act 98 of 1978

24. The following section is hereby inserted in the principal Act after section 22:

"Licences in respect of orphan works

224,. (1\ A oerson who wishes to obtain a licence to do an act which is subiect to

f copvrisht er a resale-rcval+v in respect of an orphan work must make an

apDlication to the Commission in the prescribed manner

(2\ Belorc makins an ann lication in terms ofsubsection (1), the aoplicant must
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successor in title, except as the contract may provide, [or by a further

contract] bv a further contract or by operation of law."; and

@ by the substitution for subsection (8) ofthe following subseclion:

"(8) Unless otherwise prohibited from doins so, a licensee may qrant a

sub-licence for the doing ofany act that falls within the terms ofthe licence,

includins anv lmD lied term ut the consent ofthe ori{rinal licensor.". witho

advertisement contemolated in subsectio n (2) and such fee as mav be prescribed.

1 When th C mr-nt n erves an lication in terms ol subsection

the Commission mav. after holdine such inquirv as may be prescribed, srant to the

aoolicant a licence t! perlorm any act which is subiect to copyright. subiect to

subsections (5) and (6) and the payment of a rovaltv.

(5) A licence issued in terms ofsubsection (4) is non-exclusive and is subiect

to such terms and conditions as the Comrnission may detennine

mmlsslon ma not issue the licence in terms of subsection 1

unless the Commi n is satisfied thatt ea licant has undertaken the followrno ND s

steps in locating the copyright owner:

(o) Conducted a search of the database of the register of copyrisht

maintained by theteeurrission that is avajlable to thc publjc through

the in r ther means relevan ri ln an

publish his or her intention to make such apolication bv notice in the Gazel/e in

English and one other official language. as well as in two daily newspapers havine

general circulation tkoughout the Republic in anv official lansuase.

(3) An application in terms of subsection (l) must be made in such form as

may be prescribed and must be accompanied by copies of the published
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locatins a resistered coovrisht owner:

(b) conducted a search of reasonably available sourccs of -cspyllr&t

ownenhip and ownership information and where aDDroDriate. licensor

information

(c) conducted a search using appropriate technolosy tools. printed

publications and enlisted, where reasonable. intemal or external expert

assistance:

conducted a search usi r ilah lc to the ublic

includinq any database that is available to the public lqllqugh llhq

internet

(e) undertaken actions that are reasonable and aoorooriate in terms ol the

and

facts relevant to the search. includine-

(i) actions based on facts known at the start of the search and facts

uncovered during the search;

(ii) actions directed by the Commission: and

(iii) the review of anv records not available to the public throush the

internet that are known to be useful in identifvins and locatins the

copvright owner.

Where a licence is ted in terms of 4 the Commission man

direct the aoolicant to deoosit the amoun of the rovaltv determined in a narticular

account so as to enable the owner of the convrisht in the work or- as the case mav

be. his or her heirs, executors or le al reDresentatives to claim such ro Ir at anva

time.

(8) The copyright owner may at any time collect the rovaltics fixed inthe

licence or in default of payment, by initiatine lesal action to recover such royalties

from the pafticular account contemDlated in subsection or rvhere the licensee').
7*

has not made pavment to that account directly from the licensee

(9) Any person who can adduce evidence for the Dumoses ofDrovins that he or

she is the owner of copyright in an orphan work must submit his or her details for

registration on the database of the register of coovrisht relerred to in subsection

a and ma r duri h the h was unkno



a ent of a ro alt in terms of P rITl rS

Protection Act. 1967 (Act No. 1l of 1967)

) The Commission ma r fi accreditation certiflcate

consult wi th anv nerson and mavgrant such accreditation and issue an accreditation
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recover royalties as contemplated in subsection (8).

* (10) /a) Where the identity of an author who has a resale ro),alt), right is

unknown. or such author cannot be located. the affected seller or art

market Drofessional must follow the steps contemplated in subsection

(6) to identify and Iocate the affected author.

/b) Where the author. despite the steos contemplated in paragraph 1a). was

not identified or located. the affected seller or art market prot'ession

must deposit the resale royalty in accordance rvith subsection (7). read

*'ith the necessary amerrdments.

/c) Subsections (8) and (9) appl-y to the author who has a resale royalt-v

right. read with the necessary amendments.".

Insertion of Chapter 1A in Act 98 of 1978

25. The following Chapter is hereby inserted in the principal Act after Chapter I :

..CHAPTER 1A

COLLECTING SOCIETIES

Accreditation

22B. (l) Any person who intends to act as a representative collectins society in

terms of this Chapter must applv to the Commission in the orescribed manner and

form for accreditation.

(2) A collecting societv that has been accredited by the Commission to

administer rights on behalf of-

/a) authors or copyright owners ef-autlrers, or on behalf of an organization

reoresenting copyright owners or authors, has the right to receive

pavment of a royaltv in terms of this Act: or

/b) oerformers or copvright owners. or on behalf of an organization

representing performers or copyright owners. has the right to receive



(c) is

is able to ens d uate efficient and effective administration tn

to collection of rovaltiesl

able to comolv with anv condition for accreditation and the relevant

f the Companies Act. the Broad-Based Black Economtc

Emoowerment Act. 2013 (Act No. 46 of20l3). and any other applicable

le islation and

(d) has adopted a constitution meeting the prescribed requirements.

(s) An accreditation certificate issued in terms of this section is valid for a

period not exceedins five vears and, unless it is suspended or cancelled . mav be

renewed in the prescribed rnanner on such tgrms and c nditions as mav beo

determined bY the Commission

(6) there is no collectins societv for a rrsht. the Commission may provideIf

such assistance as mav be necessarv to assist in the formation ofa collectine societv
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certificate on sush terms and conditions as may be determined by the Commission.

(4) The Commission shall not accredit or issue an accreditation certificate to

any aoplicant unless the Commission is satisfied that the applicant-

/a) complies with the requirements for accreditation and such requirements

as mav be prescribed:

(7) /a) Any person who at the commencement of the CoDyright Amendment

Act. 2019. is acting as a rep+esen+a+i+e collectins society in+e+rns-elt+is

€&aBte+ must. within l8 months of the commencement of the Cop),right

Amendment Act. 2019. apply to the Commission in the prescribed manner

and form for ascreditation.

/b) The person contemplated in paragraph /a) mav continue to act as a

representative society pending such accreditation subject to any-

(i) conditions that the Commission may instruct it in writins to comply

withl and

(ii) finding of the Commission related to such application for

accreditation.

(8) /a) Subject to subsection (7). any person who intentionally gives him or

herself out as a representative collectins society in terms of this Chapter



Draft4.2018.10.1I 37

without havins been accredited - commits an offcnce.

1b) A person convictcd of an offence in terms of paragraph 1a), is liable on

conviction to a fine or imprisonment for a period not exceeding five vears

Administration of rights by collecting socielv

22C. ( ) Sub ect to such terms and conditions as mav be orescribed-

h) a collectins societv or indi enous community mav accept lrom arr

author oerformer. coovrisht owner or indigenous community or another

collectins societv el+iehts. exclusive authorization to administer anv

right in any work bv the issuing of licences or the collectin g of licence

fees and royalties , or bothl and

(b) an author- oerformer- convflg owner 0r indieenous communitv or

other collecting societv ef-+iehts may withdraw such authorization

without nreiudice to the risht of the collectine societv or indiccnous

communitv concemed.

2 Sub ect to such condition SASMA be rescribed a collectine societv mav-l')( )

issue a licence in resnect ofan r1 qhts under this Act

rF ft) require anv Derson u'ho executes an act contemplated in sections 6, 7.

78, 8 or 9 for commercial purposes to provide a comDlete. true and

accurate reDort to the collectins societv in the orescribed nrarrrrer. [br

the nLIrno se of calcr:latin the ro Ities due and able b tllat fsonnena

collect licensin ltcs and ro alties in nce of such a licencet
kl) distribute such collected rovalties among authors- Derformers or

*

copyright owners. collecting societies €fui{l+s or indigenous

communities after deductins a prescribed amount from the collected

rovalties for its own exDense S

d) nesot iate licensin fees. royaltv rates and tarilfs: and

J

/e/ oerform any other prescribed function.

A collectins societv mav-

1a) enter into an agreement with anv foreign society or foreign

(

organization administerins rishts corresponding to rishts that it
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administers under this Act:

entrust ri administered it in the Re lic to socl

or foreiEr organization to administer in that country: Provided that no

such collecting societv- fbrcign society or foreigr organization shall

permit any discrimination in respect of the terms of a licence or the

distribution of royalties collected: and

(c) only make payrnent of royalties to a collecting society outside the

Rcpublic. ifthere is a rccinrocal agreement resardins rovalties in olace

between that that collectinq societv and the forei rr collectin socletv

h

*

f
they intend to distribute to eoun+rv-an4+he+epublie

.l An n who intentionall fails to submit a re ort to a collectin

society as contemp lated in subsection (2)/b). shall be suiltv ofan offence

(b) A person convicted of an offence under oarasraoh /a) shall be liable to

a fine or to imprisonment fbr a period not exceeding five years or to both

such flne and such imprisonment. or if the convicted perseq !s DeL4

natural petion,lo a fine of a rninimum of ten Der c

tu rnov er

Control ofcollecting sociefy by authorg performers or copyright owners

22D. (l\ A collectins society is subiectto the control of the authors- oerformers or

copyrisht owners whose rishts that collectins society administers. and the collecting

socl shal ch manner m rescribed-

(a) collect and distribute royalties in accordance with the constitution ofthe

collectins societv contemDlated in sectio n22B(4\ ) and subsection (2):

b utilise amounts collected as royalties in accordance with the constitution

of the collecting society contemplated in section 228(4)@ only for the

purpose of distribution of the royaIties to the authors. performers or

copyright owners: and

(c) provide to each author. performer or copyright owner regular, full and

iled informati ln all the collectinn

societv in resoect of the administration of the rishts of that author.

perfo rmer or coovright owner.
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(2\ Royalties distributed amons the authors. performers or coDvfisht owners

shall-

may be possible, be distributed rn oroportion to the actual use

of their works; ald

/b) be distributed to the author. rner or coovrisht owner as soon as

possible after recei pt thereof. but no later than five from the date

on which the royalties were collected.

(3) Where the collectins society, lor whatever reason- is unable to distribute

*

five from the date on which the ties were

that collecting society shall-

(a) invest the royalties in an interest-bearins account with a financial

institution, the rate of which may not be less than the rate applicable to

asa t financial institutio and

b) upon demand bv the author. performer or coovrisht owner. or their

authorized reDresentatives. pay over the rovalties tosether with the

interest m lated in h o

Submission of returns and reports

228. (l) A collecting society shall submit to the Commission such returns and

reports as may be prescribed.

(D The Commission may call for a report and specific records from a

collectine society lor the purpose s of satisfvins the Commission that-

(a) the aliairs ofthc collectine society are conducted in a manner consistent

with the accreditation conditions ofthat collecting society; or

(b) the royalties collected by the collectins societv in respect ol rights

administered by that collectins societv are beins utilised or distributed in

accordance with the provisions of this Act.

Suspension and cancellation of accreditation of collecting society

22F. (1) For purposes of this Act. 'compliance notice' means a compliance

notice contemplated in section 171 ol the Companies Act. 2008 (Act No. 71 of

2008). read with the necessary chanees.
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that contravenes the accreditation conditions ofthat collecti nq socr etv orl s manased

*"

ofthe audrors. performers or copyrigh t owners concerned. aoolv to the Tribunal for an

order suspendins the accreditation of the collectin g soc ietv contemplated in

subsection )- nen di an lnoulrv lor such neriodasma bcs ified in the( order

(4) The Commiss on mav- after the inouirv contemolated in subsection (2) has becn

finalised and if it is of the on lnl0n that it will be in the interest of the authors

oerformers or coDyri sht owners concerned. aDDlv to the l'ribunal for an order of

cancellation ofthe accreditation of the collectins societv in ouestion.

(5) The Commis on shall be resDonsible for the administration and discharse

of the functions of thc collectins societv contemolated in subsection durins theI 3

iod of sus n r cancellation of the accreditation llectin socr

followins the order ofthe Tribunal: Provided that the

br.the-€emmisslsrt Commission shall annlv to the Tribunal for the annotntlt'l cnt offt
a+ly srli+&b+e a Derson to assist the Commission in the adminis ion and discha rgrnq

of the functions of that collectins society. u'hich person shall be skilled in ortglrl

more of the fo llowinq:

Collective marr ment and eneral administration of ri hts under this Act

business rescue administration or liquidation: or

(c) other skills deemed aDDroDriate bv the Commission and Tribunal."

Amendment of section 23 ofAct 98 of 1978, as amended by section 20 ofAct 125 of

t99Z

26. Section 23 ofthe principal Act is hereby amended-

{<N-by the substitution for subsection (l) of the following subsection:

"(1) Copyright shall be infringed by any person[,]-

(o) not being the owner of the copyright, who, without the licence

(2) The Commission may issue a compliance notice or apply to the Tribunal

for an order to institute an inquiry into the affairs of a collectins societv. if the

Commission is satisfied that the collecting society is beine manaeed in a manner

in a manner detrimental to the interests of the authors" performers

owners concerned.

(3) The Commission may. if it is of the opinion that it will be in the interest
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of such owner, does or causes any other person to do, in the

Republic, any act which the owner has the exclusive right to do or

to authorize;

who tam with an information k x

Amendment of section 27 of Act 98 of 1978, as amended by section 11 of Act 52 of
1984, section 3 of Act 61 of 1989 and section 24 of Act 125 of 1992

27. Section 27 oithe principal Act is hereby amended-

(a) by the insertion ofthe following subsection:

"(5A) Anv on who. at the time when copvrieh t subsists in a work that

is protected by a technolosical orotection measure apolied bv thc author or

b

+

,l(

on'ner of the coovrisht-

(a) makes. imports. sells. distributcs , lets lor hire, offers or exposes

lor sale or hire or advertise for sale or hire- a technological

protection measure circumventio n dcvice if

(i) such Derson knows. or has reason to believ e that that device

will or is Iikelv to be used to infrin ge coowisht in a work

ted b hnolo ical nrotection easurenrotec

11 such rovides a servi another erson to ena

or assist such other person to circumv ent a technological

tectlon measure

(iii) such Derson knows or has reason to belicve that the service

contemplated in subparagraph (ii) will or is likelv to be

used bv another oerson to inlrinse conVrisht in a work

anv other person in order to administer copyrisht in terms of this

Act: or

/c) who abuses copyright and technological protection measures

in order to constitute a defence to any claim ofcopyrieht liabilitv

or anv i

a count€rclaim in an action for infringement or instituted

independently. ";-and.
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ted b a technolo ical tion measure

fbl publishcs inlormation enab lins or assistins anv other Derson to

circumvent a technological Drotection measure with the intentron

of inciting that other person to unla*f,rllv circumvent a

technolosical protection measure in the Reoublic: or

(c) circumvents such technoloqical protection measure wheLhq or

she is not authorized to do so.

shall be suilty of an offence and shall urron conviction be iable to a fine or to

lmpnsonment for a oeriod not exceedins five years. or to both a f14e 4!d

such imprisonment.";

(b) by the substitution for subsection (6) ofthe following subsection:

"(6) A person convicted of an offence under this section shall be liable-

(a) in the case of a first conviction, to a fine [not exceeding five

thousand rand] or to imprisonment for a period not exceeding three

years or to both such fine and such imprisonment, orl convicted

not a na n, to a fine of a minimum of five oer cent

of its annual llqrnayet for each article to which the offence relates;

or

@ in any [other] case other than th€se lhat contemplated in oarasraoh

(d,to afne Inot exceeding ten thousand rand] or to imprisonment

for a period not exceeding five years or to both such fine and such

imprisonment, or if the convicted person is not a natural person' to a

fine of a minimum of ten per cent qf its annual tumover- for each

article to which the offence relates."; and

@ by the addition after subsection (8) ofthe following subsection:

I )9 or the ournose of subsection (6)- the annual tumover of a convictedF'

Dcrson that is not a natural Derson at the time the fine is assessed . is the total

income of'that oerson durins the financial year during which the offence or

the maioritv of offences. as the case mav be. were committed and if that

financial year has not vet bcen con.rpleted. the financial year immediatelv

und€rorecedins the offence or the maiority of offences. as the case mav be. t<
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x a+ltrar+se€++ees in resoect of all uses to which this Act aDDlies."

Amendment of section 28 of Act 98 of 1978, as substituted by section 12 of Act 52 of

1984 and amended by section 25 of Act l2S ot 1992

28. Section 28 ofthe principal Act is hereby amended-

(a) by the substitution for subsection (2) ofthe following subsection:

"(2) This section shall apply to any copy of the work in question made

outside the Republic [which if it had been made in the Republic would be

an infringing copy of the wort<1. it'the mat<;ng o ,(-
if the

making of such coov rvas without the auth orization of the coprrieht o\\ner

#
without the authorization ofthe co 't'l ht ol ne

Insertion of sections 28O to 28S in Act 98 of 1978

29. The following section is hereby inserted in the principal Act after section 28N:

"Prohibited conduct in respect oftechnological protection measures

28O. (1) No oerson mav make, import. sell. distribute. let for hire, offer or expose

for sale. hire or advertise for sale a technological protection measure

circumvention device if such a Derson knows or has reason to believc that it will or

is likelv to he uscd to rnfrinse convris t in a technolosicallv protected rvork

(2) No oerson mav provide a service to any other person if

/a) such other person intends to use the service to circumvent an effective

technological protection measure: or

6J such person knows or has reason to believe that the service will or is

likely to be used by another person to infringe copyright in a

technologically protected work

and

@ by the substitution for subsection (5) ofthe following subsection:

"(5) This section shall lmutatis mutandisl with the necessarv chanqes.

apply with reference to an exclusive licensee who has the right to import into

the Republic any work published elsewhere. if the making of such copy was
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another person to circumvent an effective technolosical orotection measure with the

sections 86, 87 and 88 ofthe Electronic Communications and Transactions Act. 2002

Act No. 25 of 2002).(

Exceptions in respect of technological protection measure

28P. (1) For the DurDoses of this Act and of section 86 of the Electronic

Communications and Transactions Act, 2002 (Act No. 25 of 2002), nothing in this

Act shall Drevent anv person from using a technological nrotection measure

circumvention device to perform anv ofthe followine

(a) An act pe!l! itted in terms ofany exception provided for in this Act: or

/h) the sale offer to sell curement for use desi ada tation lor use

distribution or possession of any device ot data, irrslulllc alanrpu1g!

program or ponent. which is desisned primarilv to overcome

security measures for the protection of data in order to enable the

any act permitted in terms of oarasraoh /a).

erson who wishes to circumvent a technolo cal tection m LI

as to erform ermitted n 111 ed in subsection but cannot cticall

u f such technolo cal tion measure mado o

(a) apply to the copyright owner for assistance to enable such person to

(3) No oerson may nublish in the Republic information enabline or assistinq

specific intention of inciting that other person to unlawfully circumvent a

technologicaI protection measure.

(4) No person may. durins the subsistence ofcoplrieht in a work and without

a licence of the owner of the copvright in such work. circumvent an eflective

technological protection measure applied b), the owner of the cooyrieht to such

work.

(5) A technological protection measure shall be deemed to be effective if the

use of the work is controlled bv the exclusive licensee or copyriqht owner in such

work through the application of an access control or orotection process. such as

encrvDtion, scramblinq or other transformation of the work or a coDv control

mechanism which achieves the protection objective.

(6) The orovisions of this section must be read together with the provisions of
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clrqulqyent such technoloqical protection measure in order to perform

such permitted act; or

heft COnvrish t owner has refused such person's request or has failed to(b) i

resnond to it within reasonable time. engage the services of anv other

person for assiitlr1tlg to enable such person to circumvent such

technolosical Drotection measure in order to Derform such Dermitted act

(3) A nerson ensasins the services of another person for assistance to enable

such person or user to circumvent a technological measure in terms of subsection

(2\h) shall maintain a comolete record of the Darticulars of the-

hother erson includi r her nam address and all other relevan

information necessarv to identi fy him or her: and

(b) purpose for which the services olsuch other Derson has been engased.

Enforcement by Commission

28O. The Commissi on must enforce this Act bv-
(o) perfonrins all the relevant functi ons contemp lated in section 187 ofthe

Comnan ies Act in res t of this Actnec

(b) referrins matters to and aooearins be fore the Tribunal: and

(c) dealins with any other matter relered to it bv anv Derson. Tribunal or

anv other resu latorv authoritv.

Prohibited conduct in respect of copyright management information

28R. No nerson mav

o ln ct of an co ofa ove or modi an cot

i(
manasement i lormation: and

a) in-the-eet+seef+usiness make. imoort. sell. let for hire, offer or expose

for sale. advertise lor sale or hire or communicate to the public a rvork

or a copy ofa work. ifany copyright management information has been

removed or modified without the authority ofthe copyrisht owner.

Exceptions in respect of copyright management information

28S. The prohibition in section 28R does not apoly if a person-
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d is authorized b the rmer or own r veorm

the coowisht manasement information:

(b) does not know and has no reason to believe that the removal or

modification of the copyright management information will induce.

enable. facilitate or conceal an infringement of the copytighllin the

work: or

(c) does not know or has no reasonto believe that the coolrisht

management information hatbcq removed or modified without the

authoriw of the perfomer or coDyriqbt owner."

Substitution of section 29 of Act 98 of 1978, as amended by section 26 of Act 125 of

1992

30. The following section is hereby substituted for section 29 ofthe principal Act:

"Establishment of Tribunal

29. (l) The Coovrisht Tribuna I is herehv established.

O\ The ChiefJustice shall designate-

three ud andu S

(b) ges, who have been di arged from active service in tetms of

section 3 ofthe Jud es Remuneration and Conditions olEm n lovm ent Act

2001 (Act No. 47 of 2001).

as mem fth Tribunal.

(3) l hc Minister must des ignate one ofthe perso ns contemplated in subsection

(1) as chaimerson and o e as deoutv chaimerson.

(4) The members of the Tribunal contemp lated in subsection (l ) shall serve for

a period not exceedin g five vears. which period is renewable for a further five vears

(5) The chaimerson may. on one month written notice addressed to thq

Min ister and the Chief Justice-

resl from the Tri o

rcst ch rson but remain as a member of the Tribuna

o

A member of the Tribunal other on ma resl b



stitution or resu latorv authori where the disoute can onlv be directlln tv

referred to the Tribunal in terms of this Act and such disoute relates to

Convrisht:

/e) settle disputes relating to licensing schemes. pavmelt of royalties or

terms ol agreements entercd into as required by this Act or asreements

cntered into in order to re !tll Iate any other matter in relation to

Copyriehtl and

settle an dis ute that relates n

J The Tribunal does not have the wer to review an

action by thc Commission that does not relate to Copvrighr.

Removal or suspension of members of Tribunal

m lnls IV
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at least one month written notice to the Minister and the Chief Justice.

(7) In the event ofthe expiry ofthe term ofoffice ofa member ofthe Tribunal,

the member who has a matter pendins for adiudication before the Tribunal. the

member may continue to act as a member in respect of that matter only.".

Insertion of sections 29A to 29H in Act 98 of 1978

31. The following sections are hereby inserted in the principal Act after s ection 29'.

"Functions ofTribunal

29A. (l) The Tribunal must carry outthe functions entrusted to it in terms ofthis

Act or any other leeislation.

(2) The Tribunal may-

/a) adjudicate any apolication or referral made to it in terms ofthis Act, the

Companies Act or anv other relevant leqislation. and may make any

appropriate order in respect ofan application or referral:

/b) hear matters refened to it b), the Commission. a dispute resolution

institution or any regulatorv authoritv. only if the dispute relates to

Copvrisht:

/c/ review anv decision ofthe Commission. dispute resolution institution or

anv reeulatory authority if it relates to Copyrisht:

1d) adjudicate any application or referral made to it by an), person.
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298. The Minister may at any time. in consultation with the Minister responsible for

Justice and the ChiefJustice, remove or suspend a member ofthe Tribunal from olfice

if such a member

h) no lonser qualifies to be a member of the Tribunal as referred to in

section 29:

/h) tedl fails to rm tha /rrtipc nfth e Tri nalL,,

k) due to a ohvsical or mental illn s or disabilitv. becomes incanable of

e rlirrm in the functions of the Trib

@ is found guilty ofa serious misconduct; or

) ensases in anv activitv that mav undermine the intesr tv ofthe Tribunal

Conflict and disclosure of interest

29C. (l\ A member of the Tribunal ma not re resent anv Derson before the

Tribunal.

2 dur a hearinII in which a mcmber of the Tribunal is artici n

appears to the member that the matter concems a financial or other interest of the

member contemDlated in section 29B the member must-).

h) immediatelv and fullv disclose the fact and nature of such interest to the

chairperson. chairperson and the presiding member at that

hearing. as the case may be; and

ft) withdraw from anv lurther involvement in that heanns.

(\ A member must not-

h) make orivate use ofor orofit from confidenti al information obtained as a

result of perlorming his or her o{Iicial duties as a mcmber ol the

Tribunal: or

/hj divul an information referred to in h )t^ a third

exceDt as required and as Dart of the official functions as a member of

the Tribunal.

Proceedings of Tribunal

29D. 'lhe Minister must. in consultation with the Minister responsible for Justice,

prescribe
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h) the fom and nrocedure to make an aoolication or referral to the

Tribunal:

/b) rules that determine the loqtr and manner of proceedings before the

Tribunal

(ct the lees aoolicable to oroc ccdings before the 'fribunal: and

d anv other matter necessarv for the orooer functionins ofthe Tribunal

Hearings before Tribunal

29F,. (l) The Tribunal must conduct its hearings in the prescribed manner and

must specificallv conduct its hearings-

o 1n ublic

lnanl utst rial er

itiousl as ossible

d) as informal lv as possible: and

in accordance with the orincl les of natural iustice.

c

n

(2) Notwithstandins the provisions ol subsection (l). a Tribunal member

presidins at a hearing may exclude members of the oublic sDecific Dersons or

cateeories of Dersons from attendins the hearing if

evidence to be Dresented is confidential informat on. but onlv to the

extent that the information cannot otherwise be protectedl

h) the r conduct ofthe hearins uires it: or

k) for anv other reason that would be iustifiable durins oroceedines in a

Hish Court.

Right to participate in hearing

29F The followi oersons mav oartic ioate in a hearin before the Tribunal. in11g

person or tkough a reoresentative. and may put questions to witnesses and insoect

anv books- documents or items presented at the hearine:

The Commission

ea licant com lainant and re den an

a

an other n who has a material interest in the hearins. unless. in
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confirming an order against an unresistered oerson to cease ensaglns lnft)

the opinion of the presiding member of the Tribunal. such interest is

adequatelv represented bv any other person participating at the hearine.

Powers of member presiding at hearing

29G. The member olthe Tribunal presiding at a hearinq may-

/a) direct or summon anv person to appear before the Tribunal at any

soecified time and place:

(bt question an@

/c) summon or order anv Derson to-

(i) produce any book. document or item necessary for the purposes

of the hearins: or

t ii) nerform anv other act in relation to this Act: and

/d) sive direction prohibiting or restrictins the publication ofanv evidence

adduced durins a Tribunal hearine.

Orders of Tribunal

29H. In addition to the powers in terms of this Act and the Companies Act. the

Tribunal may make any appropriate order in relation to a matter brought before it.

including-

/a) declaring particular conduct to constitute an infrinsement of this Act

and as such prohibited:

1b) interdictins conduct which constitutes an inlrinsement of this Act:

/c) imposing an administrative fine in terms of section 175 of the

Companies Act. with or without the addition of any other order in terms

of this Act:

/d) confirming a consent agreement in terms of section 173 of the

Cornpanies Act as an order of the Tribunal:

/e) condonine anv non-compliance of its rules and orocedures on good

cause shown:

any activity that is required to be reqistered in terms of this Act;
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rsl suspending or cancelling the registrant's registration or accreditation

subiect to any such terms and conditions the Tribunal deems fit: or

&) anv other appropriate order reouired to sive effect to a rieht

contemplated in this Act or any other relevant leeislation.".

Repeal of sections 30,31,32 and 33 ofAct 98 of 1978 5

32. Sections 30,31,32 and 33 of the principal Act are hereby repealed.

Amendment ofsection 39 ofAct 98 of 1978, as amended by section 4 ofAct 9 of2002

and section 5 of Act 28 of 2013

33. Section 39 ofthe principal Act is hereby amended-

(a) by the deletion ofthe word "and" at the end of paragraph (cD);

@ by the insertion ofthe following paragraphs after paragraph (cE):

" /cF) prescribing rules resulatine the processes and proceedings of the

Tribunal:

/cG) prescribine compulsory and standard contractual terms to be included

in agreements to be entered in terms of this Act:

/cH) orescribing permitted acts for circumvention oftechnolosical orotection

measures contemplated in section 288 after due consideration of the

followins factors:

(i) The availability for use of works protected by copyrieht:

(ii) the availability for use of works for non-profit archival and

educational purooses:

(iii) the impact ol the orohibition on the circumvention of

technological protection measures applied to works or protected

bv copvright on criticism. comment. news repoding. teachinq.

scholarship or research: or

(iv) the effect of the circumvention of technological protection

measures on the market for or value of works protected by

copyright:

/cl) prescribins rovaltv rates or tariffs for various forms ofuse:
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/cJ) prescribing the oercentase and period within which distribution of

royalties must be made bv collecting societies:

/cK) prescribing the terms and manner relating to the management of

unclaimed rovalties. code of conduct and anv other matter relating to

the reporting. operations. activities and better collection processes of

rovalties by a collectins society:"; and

(c) by the addition of the following subsection, the existing section becoming

subsection (l ):

"(2) Before makins anv regulations in terms of subsestion (l). the

Minister must publish the proposed regulations for oublic comment for a

period ofnot less than 30 days.".

Insertion of section 39B in Act 98 of 1978

34. The following section is hereby inserted in the principal Act after section 39A:

"Unenforceable contractual term

39B. (1) To the extent that a term ofa contract purports to prevent or restrict the

doine ofany act which bv virtue of this Act would not infringe copvrieht or which

pumort to renounce a right or protection afforded by this Act. such term shall be

unenforceable.

(2) This section does not prohibit or otherwise interfere with open licences or

voluntary dedications ofa work to the public domain.".

Insertion of Schedule 2 in Act 98 of 1978

35. The following Schedule is hereby added to the principal Act, the existing Schedule

becoming Schedule l:

"Schedule 2

(Section 22(3))

Part A

Translation Licences

Application of provisions in Part A

1. The orovisions in this Part apply to copl,risht works which have been
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executed by or with the authorization ofthe copvright owner orthat any

oublished in printed or analogous forms of reproduction.

Application for licence to translate copyright work

2. (l) Any person may. subiect to item 4. apply to the Tribunal for a licence

to make a translation of the work (hereinafter in Part A referred to as "the licence")

into-

/a) anv lansuase that is an oflicial language within the Republicl

16) a foreisn laneuase that is resularly used in the Republic: or

/c) any other language.

for use by readers located in the Republic.

(2) Anv person may appl].,to the Tribunal for a licence to translate a work in

order to convertthe work into a usable or analogous form of reproduction.

(3) No licence shall be qranted until the expiration of the following

applicable periods. commencing from the date of first publication of the original

work:

/a) One week where the application is for a licence for translation into an

official lansuaee:

/b) three months where the application is for a licence into a foreign

languase in regular use in the Republic: and

1c) one vear where the application is for a licence for translation into anv

laneuase contemplated in sub-item (l)/c).

Granting of licence

3. (1) Before grantins a licence. the Tribunal must be satisfied that-

/a) no translation of the work into the language in question has been

previous editions in that languaqe are out of printl and

6) the applicant for the licence-

(i) has requested and unreasonablv been denied authorization from

the copyrieht owner to translate the copvright work: or

(ii) after due dilieence on his or her part. was unable to find such
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copyriqht owner and can prove that he or she has by registered

mail or electronic mail sent a coDy of his or her aDDlication

contemplated in item 2(1). to the Drincipal Dlace ofbusiness ofthe

ublisher whose name a on the two,v.

(2\ Where the copyright owner of the work in question is known and can be

located. no licencc shall bc granted unless he or she has bccn gir en aq opoortunitr

to be heard.

(3) Where-

(o) the one-*'eck rreriod referred to in item 2(3\h) aoolies. no licence shall

be granted until the expiration ofa further nenod of two davs:

(b) the three month period referred to in item 2(3\(b) aoolies. no licence

shall be grantcd until the ex iration of a lurther eriod of two weeksn n

or

b) the one-vear Deriod referred to in item 2 ( ) anolies. no [icence shall3

be ed un I the ex iration of a further eriod of three months

calculated in accordance with sub-item (4)

(4) The further periods contemplated in sub-item I )-) shall be comouted lrom

the date on which the requirements mentioned in sub-item and sub-item( )

(l\(bt(i\ are lulfilled or. where the identi or the address of the convrisht owner is

unknown from the date on which the applicant also complies with the

requirements mentioned in sub-item (l\ft)(ii.

(5) If. durins anv ofthe said further r10ds. a translation into the lansuase 1n

question olthe work is published in printed or analogous form ofucprsdulIian bt4

or with orl the t owner no licence shall be antedlt

(6) For works composed mainly of illustrations, a licence shall only be granted

if the conditions stipu lated in sub-item (1) have been fulfilled

(7\ No licence shall be granted when the coDyrisht owner has withdrawn all

copies of the work from circulation

Scope and conditions of licence

4. (1) Any licence granted under this Part shall-
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h) be for the se ofteachins: or

6) be for trainlns- scholarshio or research.

(T Cooies ofa translation published under a licence mav be sentabroad bv the

government ora blic entitv if-

h) the translation is into a lansuase other than a lan ase reqularlv used

in the Republic:

tb) the recinients of the coD ies are individuals who are South African

n afl onals or are orsan17 atia)11 s that are re u IStered in Re ublicrh n

the reci n ients wi use the les nl for the ses of ff' achi

holarshi or rch and

d) the sendins ofthe cop ies abroad and their subseo uent distribution to

(3) The

the recipients are without any commercial Dumose.

licence shall orov ide for iust com on in favour of the coovrisht

owner that is consistent with standards ol royalties normally oDerating in the case

of licences freely negotiated between persons in the Republic and copvri ht owners

in the countrv ofthe coovr owner

(4) Ifthe licensee is unable , by reason of currency regulations. to transmit the

comDensatio n to the coDyright owner. he or she shall reoort the fact to the Tribunal

who shall make all e florts to ensure that such transmittal is in intemationallv

convertible currencv or its eq u ivalent

(5) As a condition of maintainins the validity of the licence. the translation

must be correct r the use contemn lated in the licence and all oubl ished co les must

include the fbllowin

e orl inal title d name of the 0 vrioh t own of the work

k) if

a notice in the of the tr lation statin that the

available for distribution only in the Reoublic or in accordance with item

4(2): and

the translated workwaspublished with a coovrisht notlce a reorint of
that noticc.

(6) The licence shall terminate ifa translation ofthe work in the same lansuase
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allowed by the licence. is published-

56

a with substantiall n the ori inal ublication under th

sound or visual recordin fthe translation be used b b dcastino

orsanizations with their headqua rters in the Republic: and

(e) all uses made ofthe translation are wtthout commercial rDose.nLI

(2) A broadcast contem n lated in sub-item (1) includes a broad cast

made throush he medium of lawful sound or visual recordins. made for the solc

purpo se of such broadcast.

(3) A licence may also be sranted to a domest ic broadcastine organization

under all ofthe condi tions provided in sub-i tem(l)totranslatean vtext incorporated

in an audiov isual work that was itselforeoared and oublished for the sole

ctionwith svs tematic instructional activities.

Part B

being used in conne

t)umosc of

licence:

/D) bv or with permission of the copyrisht owner: and

/c) in printed or analosous form ofreoroduction in the Republic at a price

reasonabl-y related to the orice normallv charged in the Republic lor

comparable works.

(7) Anv copies of the work already made before the licence terminates may

continue to be distributed until stocks are exhausted.

Licence for broadcasting organization

5. ( I ) A licence under this Part may also be granted to a domestic broadcastine

orsanization il the lollowine conditions are met:

/a) The translation is made from a copv made and acquired in accordance with the

laws of the Republic:

/b) the translation is for use in broadcasts intended exclusively for teachins or for

the dissemination ofthe results of specialised technical or scientific research

to experts in a pa(icular prolession onlv:

/c) broadcasts are made lawfullv and are intended for recipients in the Republic:

Reproduction Licences
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Application of provisions in Part B

l. The provisions in this Part aDplv to copyrisht works which have been

published in orinted or analogous forms of reproduction.

Application for licence to reproduce and publish copyright work

2. 11) Anvnerson mav. subiect to item 4 ND to the Tribunal for a licencea

to reDroduce and publish a particular edition of the work in printed or analogous

forms of duction (hercinafter in Paft B referred to as "the licence" ).

(2\ No licence shall be sranted until the exDiration of the followins aoolicable

Deriods. comm encins from the date of first Dublication of the nart icular edition of
the work:

(a) Three years for works ol technologt and the natural and phvsical

sclen s includin ma ematics

(b) seven vears r works of fiction. n drama and music and for artoetrv-

books: and

(c) five years lor all other works.

Granting of licence

3. 11) Before srantins a licence- the Tribunal must be satislled that-

(a) no distribution bv. or wi th authorization of. the convrisht owner of
coDles in printed or ana ous forms of re roduction of that rticularlo D

edition has taken olace in the Rep ublic to the seneral oublic or in
connection with svstematic instructional activities, at a Drice reasonablv

related to that normallv charged in the Republic or that. under the same

conditions as contemplated in the licence to be granted. such copies have

not been on sale in the Rcpublic for a continuous oeriod of at least six

months: and

ft) the applicant for the liccnce

(i) has requested. and unreasonahlv becn denied. autho rization lrom

the coovrisht owncr: or

after due dili nce on his or her n was unable to find sucht1

copvrieht owner and can Drove that he or she has bv registered
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shall be granted untilthe expiration olsix months calculated from the date on which

the recuirements mentioned in sub-item l I )andsub-item \th)( j are fir lled or(

where the identitv or the address ofthe copvrish t owner is unknown. from the date

on which the aoolicant also complies u'ith the rcquirements mentioned in sub-

item (1\hxii.

(4) Where the seven-Year or five-vear periods referred to in paragrap hs Ib) and

k) of item 2(2) anolv and where the identitv or the addre ss of the coovri sh ownert

is unkno . no licence shall be sranted until the exoi ration of six months calculated

from the date on rvhich the copies ofthe aoolication rcferred to in sub-item (l)16)(ii)

have been mailed.

(5) If. durin s the oeriod of six or three months referred to in su -item (3) orb

(4). anv distribution or sale as contemolated in sub-item (l )/rz) has taken olace. no

licence shall be sranted.

(O No licence shall bc cranted if the coovrisht owner has withdrawn all CODIES

of the edition which is the subiect of the apolication from circulation.

(7\ Where the edition. which i s the subiect ofan aoolication for a licence under

this Part, is a translation. the licence shall onlybesranted if the translation is in a

language reouired bv or was made with the authorization of the copyn ht owner.

Scope and condition of licence

4. (1) Anv licence under this Pat shall-

be for use in connection with s stematlc instructional activities onl

h) a[low oublication onlv in a printed or analosous form ofre roduction at

a price reasonabl v related to or lower than that normally charsed in the

Republic for comparable work: and

(c) allow oublication within the Republic onlv and shall not extend to the

mail or electronic mail sent a copy of his or her apolication

contemplated in item 2(1). to the principal place ofbusiness ofthe

publisher whose name appears on the copr, ishtwork.

(2) Where the copvrisht owner is known and can be located. no licence shall

be qranted unless he or she has been given an opportunity to be heard.

(3) Where the three-.vear period referred to in item 2(2)ral applies, no Iicence
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ofthat particular edition must be accurate and all published coDies must include the

export ofcopies made under the licence.

(2) Ifthe Tribunal is satisfied that facilities do not exist in the Republic to do

the printing or reproduction or that existine facilities are incapable for economic

or practical reasons of ensuring such orinting or reproduction, and the contract

between the prosoective licensee and the establishment doing the work of

reproduction so requires. the Tribunal mav allow reproduction outside the

Reoublic: Provided that-

/a) all copies reproduced are to be sent to the prospective licensee in one or

more bulk shioments for distribution exclusivel), in the Republic;

/6/ the contract between the prosoective licensee and the establishment

doing the work ofreproduction shall-

(i) include a stipulation regardins deliverv and distribution as

contemplated in paragraoh 1a): and

(ii) provide a guarantee by the establishment ensased for doine the

work of reproduction that the work of reproduction is lawful in

the country where it is done:

/c) the prospective licensee mav not entrust the work of reoroduction to

an establishment created to reproduce copies of works in respect of

which a licence has alreadv been sranted under this Part;

/d) the licence is non-exclusive: and

/e) the licence is transferable.

(2) The licence shall provide forjust compensation in favour ofthe cqpvrieht

owner that is consistent with standards of royalties normally operating in the case

of licences freelv negotiated between persons in the Republic and coovright

owners in the Republic.

(3) Ifthe licensee is unable. by reason ofcurrency reeulations. to transmitthe

compensation to the cooyrisht owner. he or she shall report the fact to the Tribunal

who shall make all efforts to ensure such transmittal in intemationallv convertible

currency or its equivalent.

(4) As a condition of maintaining the validiE ofthe licence. the reproduction
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following:

/a) The title and name ofthe owner ofthe work:

/D) a notice in the lanzuage of the oublication statins that the coov is

available for distribution onlv in the Republic: and

1c) ifthe edition which is reoroduced bears a copvright notice. a reprint of

that notice.

(5) The licence shall terminate if-

ra) copies of an edition of the work in printed or analogous form of

reoroduction are distributed in the Republic in connection with

svstematic instructional activities. at a price reasonably related to that

normally charged in the Republic:

/b) by or with the authorization ofthe cop),right owner: and

/c) such edition is in the same lanquase and is substantially the same in

content as the edition which was published under the licence.

(6) Anv copies of an edition of the work already made before the licence

terminates may continue to be distributed until stocks are exhausted.

Licence for audiovisual works

5. Under the conditions provided in this Part. a licence may also be granted-

/a) to reproduce in audiovisual form a lawfully made audiovisual work.

includine anv protected work incomorated in it ifthat audiovisual work

was orepared and published for the sole purpose of being used in

connection with systematic instructional activities: and

/6) to translate any text incorporated in that audiovisual work into a

language senerallv used in the Republic.".

Amendment of certain expressions in Act 98 of 1978

36. The principal Act, save for sections 26(9) and 43, is hereby amended by the

substitution for the expressions "cinematographie film" and "fiIm" where it appears in

the Act, ofthe relevant expressions of "audiovisual work" and "work" respectively.

Transitional provision
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37. (l) Any reference in the Copyright Amendment Act, 2019, to the phrases

"indigenous cultural expressions" or "indigenous community" shall only be effective

upon the date on which the Intellectual Property Laws Amendment Act,2013 (Act No.

28 of 2013) becomes operational.

(2) Until the date of commencement of section I of the Intellectual Property Laws

Amendment Act, 2013 (Act No. 28 of 2013), .Commission' means the Commission

established in terms of section 185 of the Companies Act,2008 (ActNo.7l of2008).

Short title and commencement

38. (l)This Act is called the Copyright Amendment Act, 20.t9, and subject to subsection

(2), comes into operation on a date fixed by the President by proclamation in the Gazette.

(2) The following sections come into operation on a date fixed by the president by

proclamation \n the Gazette, which date may not precede the commencement of the

regulations relevant to each ofthe sections respectively:

(a) Section 5, in respect ofthe insertion ofsection 6A(7);

(b) section 7, in respect ofthe insertion of section 7 A(7); and

(c) section 9, in respect ofthe insertion of section 8A(5).



MEMORANDUM ON

AMENDMENT BILL

bl

THE OBJECTS OF THE COPYRIGHT

I. BACKGROUND

1.1. The Copyright Amendment Bill ("the Bill") seeks to align copyright with the

digital era and developments at a multilateral level. The existing Copyright Act,

1978 (Act No. 98 of 1978) ("the Act"), is outdated and has not been effective in

a number of areas. The creative industry is impacted upon; educators are

hampered in carrying out their duties; researchers are restricted to further

developing research; and people with disabilities are severely disadvantaged by

having limited access to copyight works. For this reason, a need exists for

Intellectual Property ("IP") legislation to be consonant with the ever evolving

digital space; to allow reasonable access to education; to ensure that access to

information and resources are available for persons with disabilities; and to ensure

that artists do not die as paupers due to ineffective protection. The latter is

supported by the experience of the power imbalance, vulnerabilities and abuse

taking place in the music industry which Government was called to address.

1.2. The Bill is consistent with the Draft National Policy as commented on and the

recommendations of the Copyight Review Commission ("the CRC") chaired by

retired judge Ian Farlam, and is linked to the National Development Plan

("N,DP"), in that it seeks to ensure consistency and coherence in aligning the

approach of various Government Departments to IP matters. The proposed

provisions in the Bill are strategically aligned with the treaties that South Africa

reviewed, amongst others, the World Intellectual Property Organization

("WPO") digital treaties namely the WIPO Copyright Treaty ("WCT"); the

WIPO Performance and Phonograms Treaty ("WPPT"); the Beijing Treaty for

the Protection of Audio Visual Performances; and the Marrakesh Treaty to

Facilitate Access to Published Works for Persons Who Are Blind, Visually

Impaired, or Otherwise Print Disabled. The alignment is for purposes ofensuring

effective govemance, social protection, employment creation and reduction oi

inequalities.

1.3. The amendment of the Act means that South Africa will be able to accede to

intemational treaties and conventions which require domestic legislation to be
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consistent with international imperatives.

2. O\'ER\TEW OF BILL

2.l.The purpose of the proposed amendments to the Act is to protect the economic

interests of authors and creators of work against infringement by promoting the

progress of science and useful creative activities. It is also envisaged that the

proposed legislation will reward and incentivise authors of knowledge and art.

Various sectors within the South African Copyright regime are dissatisfied.

Ranking highest are local performers and composers, who have not benefitted due

to the lack ofaccess to the Copyright system. (CRC report 2011). Thus, the Bill

aims to make coplright consistent with the digital era, developments at a

multilateral level, intemational standards and introduce improved exceptions and

limitations into Copyright law. The Bill also aims to enhance access to and use of

copyright works, to promote access to information for the advancement ol

education and research and payment of royalties to alleviate the plight of the

creative industry.

2.2. The objectives ofthe Bill are-

2.2.1. to develop a legal framework on Copyright and related rights that will

promote accessibility to producers, users and consumers in a balanced

manner; this includes flexibilities and advancements in the digital space

that should empower all strata ofthe citizens of South Africa;

2.2.2. to address the licensing ol copyright works or material in relation to

commissioned work to facilitate commercial exploitation by any person

so licensed.

2.3. The Bill introduces provisions which deal with matters pertaining to Collective

Management. Collecting Societies will only be allowed to collect lor their

registered members, and all Collecting Societies have to be accredited with the

Companies and Intellectual Property Commission C'CIPC").

2.4. The Bill deals with the protection of works and rights of authors in the digital

environment.

2.5.The Bill provides for the availability of accessible format copies of a work to

accommodate persons with disabilities. This provision extends beyond matters

perlaining to the blind but to other disabilities such as leaming disabilities,
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dyslexia etc.

2.6. The Bill introduces an Artist Resale Royalty. This resale right means that an artist

could be entitled to a royalty even when their work is resold.

2.7. Scope is left for the reproduction of coplright material for certain uses or

purposes without obtaining permission and without paying a lee and without

paying a royalty. Limited circumstances have been provided for in this regard.

Furthermore, this provision stipulates the factors that need to be considered in

determining whether the use ofa copyright amounts to fair use.

2.8. The Bill proposes the strengthening ofthe Coplright Tribunal.

3. ANAIYSIS OF BILL

3.1. Clause 1 of the Bill proposes the insertion into the Act ofa range of new

definitions necessitated by certain amendments embodied in the Bill.

3.2. Clause 2 proposes the insertion of section 2A in the Act, circumscribing the

extent of copyright protection.

3.3. Clause 3 of the Bill proposes an amendment to section 5 of the Act by also

providing for ownership by local organizations that may be prescribed.

3.4. Clause 4 ofthe Bill proposes an amendment to section 6 ofthe Act by providing

for communication to the public of a literary or musical work, by wire or

wireless means, including intemet access and making available to the public a

work in such a way that members of the public may access such work from a

place and at a time individually chosen by them, whether interactively or non-

interactivell.

3.5. Clause 5 ofthe Bill inserts a new section 6-4 specifically providing for royalty

sharing after assignment of copyright in a literary.or musical work or where the

author of a literary or musical work authorized another to do any of the acts

contemplated in section 6.

3.6. Clause 6 of the Bill proposes an amendment to section 7 by providing for

communication to the public of an artistic work by wire or wireless means,

including intemet access and making available to the public a work in such a

way that members of the public may access such work from a place and at a

time individually chosen by them, whether interactively or non-interactively.
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3.7. Clause 7 ofthe Bill inserts a new section 7A specifically providing for royalty

sharing after assignment ofcopyright in an artistic work or where the author of

an artistic work authorized another to do any ofthe acts contemplated in section

7. It also provides in sections 7B to 7E for the resale, duration, assignment or

waiver of royalty rights. It also provides for authors to enjoy the inalienable

resale royalty right on the commercial resale of his or her work of art,

subsequent to the first assignment by the author ofsuch work of art.

3.8. Clause 8 of the Bill proposes an amendment to section 8 of the Act by providing

for communication to the public of an audiovisual work by wire or wireless

means, including internet access and making available to the public a work in

such a way that members ofthe public may access such work from a place and

at a time individually chosen by them, whether interactively or non-

interactively.

3.9. Clause 9 ofthe Bill inserts a new section 8A specifically providing for royalty

sharing after assignment of copyright in audiovisual works or where the author

ofan audiovisual work authorized another to do any ofthe acts contemplated

in section 8.

3.10. Clause l0 ofthe Bill proposes an amendment to section 9 of the Act providing

for communication to the public of a sound recording by wire or wireless

means, including intemet access and making available to the public a work in

such a way that members of the public may access such work from a place and

at a time individually chosen by them, whether interactively or non-

interactively.

Clause ll of the Bill proposes the substitution of section 94 of the Act. It

requires the recording and reporting ofany act contemplated in sectiong(c), (d)

or (e) and makes the failure to do so, an offence. It also makes certain

amendments related to the parties involved in determining the royalty amount,

and for referral to the Tribunal.

3.1 l.

3.12. Clause l2 ofthe Bill proposes the repeal of section 12, in order to provide for

exceptions in all works, rather than only in literary and musical works.

3.13. Clause l3 ofthe Bill proposes the insertion olsection 12A in the Act, providing

for the general exceptions from copyright protection, section l2B providing for

specific exceptions and section l2C providing for the permission to make
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transient or incidental copies ofa work, including reformatting, an integral and

essential part of a technical process. It also proposes the insertion of section

l2D providing for exceptions related to educational and academic activities.

Clause 14 of the Bill proposes an amendment to section l5 of the Act to provide

for panorama and incidental use exceptions.

Clause 15 ofthe Bill proposes an amendment to section 16 ofthe Act, providing

for the deletion of subsection (1).

Clauses 16 and 17 proposes the repeal of sections 17 and 18 of the Act.

respectively.

Clause l8 ofthe Bill proposes the repeal ofsection 19A ofthe Act.

Clause 19 of the Bill proposes an amendment to section l9B of the Act by

providing that the person having a right to use a copy of a computer program

shall be entitled, without the authorization ofthe copyright owner, to observe,

study or test the ftmctioning ofthe progmm in order to determine the ideas and

principles which underlie any element ofthe program, ifhe or she does so while

performing any of the acts of loading, displaying, running, transmitting or

storing the program which he or she is entitled to do.

Clause 20 ofthe Bill proposes the insertion of sections 19C and l9D into the

Act by providing general exceptions regarding protection of copyight work for

archives, libraries, museums and galleries, also exceptions regarding protection

ofcoptright work for persons with disability.

Clause 2l ofthe Bill proposes an amendment to section 20 ofthe Act, thereby

providing for an author to have the right to claim authorship ofthe work, and to

object to any distortion, mutilation or other modification ofthe work where such

action is or would be prejudicial to the honour or reputation ofthe author.

Clause 22 of the Bill proposes an amendment to section 21 of the Act by

providing for the ownership of any copyright subsisting in the work between

the person commissioning the work and the author who executes the

commission. It further provides for the protection of the author by allowing an

application to the Tribunal where the work is not used, or not used for the

purpose of the commission.

Clause 23 of the Bill proposes an amendment to section 22 of the Act by
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providing that copyright owned by, vesting in or under the custody ofthe State

may not be assigned. It also provides a reversion right for where copyright in a

literary or musical work was assigned by an author to a publisher.

Clause 24 ofthe Bill proposes the insertion into the Act of a new section 22A,

making provision for assignment and licences in respect of orphan works.

Clause 25 of the Bill proposes the insertion of a new Chapter 1A into the Act

and provides for the accreditation and regulation ofCollecting Societies. It also

provides that where a person intentionally gives him or herself out as a

Collecting Society, that person commits and offence.

Clause 26 of the Bill proposes an amendment to section 23 of the Act by

providing for an offence if a person tampers with information managing

copyright, omits to pay the author of the copyright work a royalty fee as and

when the copyright work is used and omits to pay the author of artistic work

royalty fees as and when the artistic work is sold as prescribed by the Act.

Clause 27 of the Bill proposes an amendment to section 27 of the Act by

inserting a new subsection which provides for an offence ifa person unlawfully

circumvents technological protection measures applied by the author. It also

provides for an increase in penalties for penalties where the convicted person is

not a natural person.

Clause 28 of the Bill proposes amendments to section 28 of the Act, which

provides for the copying ofa work to constitute an infringement ofcopyright, if
such copying would have constituted infringement in the country in which the

work was made.

3.28. Clause 29 of the Bill proposes the insertion of sections ZgO,2gP,28e, 28R,

28S in the Bill providing for prohibited conduct in respect of technological

protection measures; exceptions in respect of technological protection

measures; and prohibited conduct in respect of copyright management

information and exceptions.

3.29. Clauses 30 and 3l of the Bill amends section 29 and propose the insertion of

sections 29A to 29H into the Act, which provide for, amongst others, the

strengthening of the Copyright Tribunal; its functions; appointment of its
members; term of offrce; removal andsuspensions; and procedural matters on
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the conduct ofhearings ofthe Tribunal.

3.30. Clause 32 of the Bill proposes the repeal of sections 30, 31,32, 33 and 36 of

the Act.

3.3 I . Clause 33 of the Bill proposes an amendment to section 39 of the Act by

providing for ministerial powers to prescribe regulations relating amongst

others to the procedure for the conduct of Tribunal hearings and relating to

Collecting Societies.

3.32. Clause 34 of the Bill proposes anew section 39B, and provides that a term in a

contract that purports to prevent or restrict any act which by virtue of the Act

would not infringe copyright or which purport to renounce a right or protection

afforded by the Act will be unenforceable.

3.33. Clause 35 of the Bill proposes the insertion into theAct of a new Schedule 2,

providing for "Translation Licences" and "Reproduction Licences".

3.34. Clause 36 provides for the amendment of the expressions "cinematographic

film" and "fi[m".

3.35. Clause 37 provides for transitional provisions related to terms inserted in the

Act by the Intellectual Property Laws Amendment Act, 2013 (Act No. 28 of

2013).

3.36. Clause 38 of the Bill provides for the short title and commencement.

4. DEPARTMENTS/BODIES/PERSONS CONSI]LTED

4.1 . The Department ofTrade and Industry consulted various stakeholders in different

sectors within the South African Copyright regime such as Departments and their

agencies, local performers, composers, academics, non-government

organizations, copyright consultants and the general public, through meetings and

a conference. The consultation took place pre- and post-Cabinet approval.

5. FINA}ICIAI IMPLICATIONS FOR STATE

5.1. Any financial requirement will be accommodated within the existing budget.

6. PARLIAMENTARY PROCEDURE

Tagging

6.1. The Constitution of the Republic of South Africa, 1996 ("the Constitution")
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distinguishes between four categories of Bills: Bills amending the Constitution

(section 74); ordinary Bills not affecting provinces (section 75); ordinary Bills

affecting provinces (section 76); and money Bills (section 77). A Bilt must be

correctly tagged otherwise it would be constitutionally invalid.

6.2. The BilI must be considered against the provisions ofthe Constitution relating to

the tagging of Bills, and against the functional areas listed in Schedule 4 and

Schedule 5 to the Constitution.

6.3. The crux of tagging has been explained by the courts, especially the

Constitutional Court in the case of Tongoane and Others v Minister of

Agriculture and Land Affairs and Othersr. The Constitutional Court in its

judgment stated as follows:

"[58] What matters for the purpose of tagging is not the substance or the true

purpose and effect ofthe Bill, rather, what matters is whether the provisions of

the Bill 'in substantial measure fall within a functional area listed in schedule 4'.

This statement refers to the test to be adopted when tagging Bills. This test for

classification or tagging is dilferent from that used by this court to characterise a

Bill in order to determine legislative competence. This 'involves the

determination ofthe subject matter or the substance ofthe legislation, its essence,

or true purpose and effect, that is, what the flegislation] is about." (footnote

omitted).

[60] The test for tagging must be informed by its purpose. Tagging is not

concemed with determining the sphere ofgovernment that has the competence to

legislate on amatter. Nor is the process concemed with preventing interference in

the legislative competence of another sphere of government. The process is

concemed with the question of how the Bill should be considered by the

provinces and in the NCOP, and how a Bill must be considered by the provincial

legislatures depends on whether it affects the provinces. The more it affects the

interests, concems and capacities of the provinces, the more say the provinces

should have on its content."

6.4. In light ofwhat the Constitutional Court stated in the abovementioned case, the

test essentially entails that "any Bill whose provisions in substantial measure"

1 2o1o (8) BCLR 741 (cc)
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fall within a specific Schedule must be classified in terms ofthat Schedule.

6.5. The Act regulates coplright. In terms of section 2 of the Act, and subject to the

provisions of the Act, the following works, if they are original, are eligible for

copyright, namely literary works, musical works, artistic works, audiovisual

works, sound recordings, broadcasts, program-carrying signals, published

editions and computer programs.

6.6. The Bill, amongst others things, seeks to provide for certain exceptions in

respect of infringement of copyright for educational purposes, e.g. the new

section l3B [clause 12 of the Bill] which regulates the making of copies of

works, recordings of works and broadcasts in radio and television for the

purposes of educational and academic activities if the copying does not exceed

the extent justified by the purpose. "Education at all levels, excluding terliary

education" is a functional area listed in Schedule 4 to the Constitution. The Bill

also proposes general exceptions regarding protection of copyright work for

archives, libraries, museums and galleries. "Archives other than national

archives", "Libraries other that national libraries" and "Museums other than

national museums" are functional areas listed in Schedule 5 to the Constitution.

The question is whether or not the abovementioned provisions of the Bill in

substantial measure fall within a functional are listed in Schedule 4 or 5. The

purpose ofthe Bill is to regulate copyright and not to regulate any matter falling

under the functional areas in question. The Constitutional Court, in paragraph 71,

stated the following with regard to the test for tagging:

"Ull . . . the 'substantial measure' test permits a consideration of the provisions

ofthe Bill and their impact on matters that substantially affect the provinces. This

test ensures that legislation that affects the provinces will be enacted in accordance

with a procedure that allows the provinces to fully and effectively play their role in

the law-making process. This test must therefore be endorsed." (emphasis added).

6.7. The subject matter of the Bill is the regulation of copyright in the Republic and

does not impact on matters that substantially affect the provinces.

6.8. Since none of the provisions of the Bill in substantial measure fall within a

functional area listed in Schedule 4 or 5, the Bill must be dealt with in accordance

with the procedure set out in section 75 ofthe Constitution.

Referral of Bill to House of Traditional Leaders
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6.9. According to section 18(1) of the Traditional Leadership and Govemance

Framework Act, 2003 (Act No. 41 of 2003), " (a)ny parliamentary Bill pertaining

to customary law or customs oitraditional communities must, before it is passed

by the house of Parliament where it was introduced, be referred by the Secretary

to Parliament to the National House of Traditional Leaders for its comments.".

6.l0.lndigenous works will in terms of the Act be eligible for the payment of royalties.

An "indigenous work" means a literary, artistic or musical work with an

indigenous or traditional origin, including indigenous cultural expressions or

knowledge which was created by persons who are or were members, currently or

historically, of an indigenous community and which literary, artistic or musical

work is regarded as part ofthe heritage ofsuch indigenous community. The Bill

provides for the registration ofcollecting societies to administer rights on behalf

ofcopyright owners or authors. Since the Bill pertains to "customs oftraditional

communities" it would be necessary to refer the Bill to the House of Traditional

Leaders.


