S
The Sword is Mightier – The Alleged Independence of the National Prosecution Authority.

By Retired Judge Chris Nicholson.

21 March  2018

In Edward Bulwer-Lytton’ memorable poem Richelieu the poet describes a dream that democrats have cherished over the centuries.

‘Beneath the rule of men entirely great,

The pen is mightier than the sword.’

This is a rallying call for support against the forces of authoritarianism. In the context of this article it is a metaphorical description of the fight for supremacy between presidents and the National Prosecuting Authority. 
There have been a number of letters and articles criticizing the judgment I gave in the Zuma case, some very harsh and strident. The Appeal Court overruled my decision and I respect that decision. That said, I am unrepentant and stand by my own decision. I quote but one example of the vicious attacks on me appearing on 12 Jun 2017 in The Mercury by Mark Hall entitled How do you sleep, Judge Nicholson? and commencing by saying ‘I wonder how Judge Chris Nicholson sleeps at night knowing that he had a part to play in the mess South Africa and President Jacob Zuma are in at the moment.’  
This letter elicited a reply by Advocate Ian Chadwick SC on 12 June 2017 which read as follows ‘I wish to respond to the unfair criticism of Judge Nicholson by Mark Hall… the writer seems to hold the judge responsible for the present woes of the country perpetrated by the Zuma administration, presumably because of Judge Nicholson’s decision in finding that the pending prosecution against Zuma should be dismissed because of meddling by the executive authorities.  Whether or not the judgment was correct is not the issue. It may or may not have been legally correct. The author RW Johnson supports the view that there was indeed meddling in his well-researched book, How Long Will South Africa Survive? But whether or not the judgment was correct, Judge Nicholson could not have been expected to foresee the consequences of his decision and even had he been able to do so he was bound by his oath of office to apply the law to the facts before him, as he saw them, and not write a judgment which he thought might best serve political history. The people largely to blame for the present mess we find ourselves in are the senior members of the ANC who have allowed their once proud party to be high-jacked by those intent on enriching themselves at the expense of the State.’  
The purpose of this article is to defend my judgment and set the record straight. At the outset let me place on record my total abhorrence of the various scandals surrounding ex-President Zuma including his alleged role in the Guptas, State Capture and the Inkandla debacle. 
A number of myths have arisen about my judgment, the first being that I let Zuma off all the charges he faced. What I said was ‘I must repeat that this application has nothing to do with the guilt or otherwise of [Zuma]. It deals only with a procedural point relating to his right to make representations before the [National Prosecuting Authority] makes a decision on whether to charge him again. Once these matters are cured the State is at liberty to proceed again…’ 
The case before me related to section 179(5)(d) of the Constitution of the Republic of South Africa which can be paraphrased to say ‘[The National Director Public Prosecutions] may review a decision… [in this case the decision not to prosecute Zuma when Schabir Shaik was charged with bribing him] after consulting the relevant Director of Public Prosecutions and after taking representations… from inter alia… the accused person [i.e. Zuma].’ It was common cause in the case that they did not take representations from Zuma.
The second myth is that I found that there was sufficient political interference to set aside the charges. What I said was ‘If there was a prima facie case of serious corruption against the Deputy President there were, in my view, no reasons of public policy why he should not have been prosecuted simultaneously with Shaik. Its failure to do so brought justice into disrepute. Because of the political meddling I am of the view that the [NDPP] did not maintain his independence and was not in a proper position to carry out his duties to honour the promise to hear representations or to respond properly to the request to receive representations. I am not saying the political meddling is a sufficient ground on its own to secure the relief at all. That was not an issue as such in this application. What I mean is that it was legitimate of [Zuma] to place it before the court to evaluate his right to make representations.’ 
It is true I did make certain comments about allegations of political interference made by Zuma in his papers. I was required to do so to determine whether they should be struck out or not in terms of applications before me. I had to have a factual matrix to determine whether he had the right to be told why he was not charged with being bribed by Shaik, at the time the latter was tried by Judge Squires. In a banana republic, a deputy president might not be charged when he was bribed, but this should surely never happen in a modern democracy like South Africa, particularly with our widely-praised constitution. 
The position of the NPA is supposed to be independent in terms of the Constitution and it must prosecute ‘without fear, favour or prejudice.’ Failure to do so is a very serious criminal offence justifying imprisonment for up to 10 years. Bearing in mind how important the independence of the national prosecuting authority is, it is disappointing to read the views of the first incumbent. 
Bill Johnson speaks about the appointment of Bulelani Ngcuka as the first National Director by President Mbeki. Ngcuka told the press that when Mbeki recruited him he told the president ‘I cannot do the job without your support and I cannot do the job without the support of the ANC. That’s a fact. The day that I feel I don’t have that support I will walk out of this job.’ With further dismay we read that Johnson also quotes Ngcuka as saying ‘A politically independent director of public prosecutions is wishful thinking.’
Johnson goes on in his book to trace the genesis and progress of the Zuma trial. He says ‘As early as 2000 Jacob Zuma became aware that he was under investigation. By 2001 the specialist police unit, the Scorpions, were hot on the trail of Shaik and Thales, raiding their offices in South Africa, Mauritius and France. In a pattern which was to become all too familiar, a steady stream of leaks to the press from the Scorpions and the NPA built pressure on Shaik and Zuma.’ 
Another example of the leaks took place in July 2003 when the NPA put 35 questions to Zuma. Within weeks the questions were leaked to the press, causing Zuma to lay a complaint with the Public Protector, who upheld his complaint. The leaks were a serious breach of prosecution ethics but the real target was clear. Johnson says, ‘Thus while Shaik was on trial, the objective was to do maximum political damage to Zuma, whatever might happen in court.’ 
The irony of charging only Shaik for bribery but not Zuma was not lost on Johnson who reflects, ‘Moreover Ngcuka had said there was a prima facie case against Zuma but there might not be enough evidence to convict him. In that case it was odd to put Shaik, and only Shaik, on trial, for clearly the case against him and Zuma was the same.’ 
The objective was clear, as Johnson states: ‘The decision to go for Shaik was clearly meant to force Zuma out of the battle for the presidential succession. If he pulled out, the charges against him might not be pursued; if he persisted, he clearly faced a furious legal battle. And the state was visibly willing to throw huge resources at the matter – the charge sheet against Shaik listed 105 witnesses, including twenty members of the Scorpions.’ 
In my judgment I said that a person who receives a bribe is treated more harshly than the briber and I quoted another binding case to that effect. ‘The more senior the status of a person in the government hierarchy the more seriously the courts regard his corruption… the nature of the office held by a person who takes a bribe can have a bearing on the sentence. If he holds a high office, this fact may be regarded as an aggravating circumstance.’
Andrew Feinstein has subsequently written a book After the Party in which he sets out his experiences as an ANC member. He sat as the ranking ANC member on a multi-party Standing Committee on Public Accounts (SCOPA) which was concerned that money spent by government was in accordance with regulations and procedures. He was required in that capacity to consider the Auditor General’s report on the Arms Deal. Feinstein explains the pressure put on himself and investigators into the Arms Deal as follows: ‘The ANC went to such extreme lengths to prevent an unfettered investigation in the deal because they needed to conceal corruption…’ 
In Terry Crawford-Browne’s book, Eye on the Diamonds, he says ‘The arms deal was the underlying issue for the internal coup d’etat in the ANC. In sensational and protracted court cases, Mbeki tried unsuccessfully to scapegoat Zuma to divert attention from his own far greater complicity.’ In an article by Mark Gevisser Why Mbeki Went for the Arms Deal, appearing in the Cape Argus on 10 August, 2008 Gevisser quoted a leading story in the Sunday Times. That story ‘alleged that Mbeki received a R30 million kickback for the submarine contract, and that he channeled the money to the ANC and to Zuma.’ Gevisser, who wrote the magisterial biography of Mbeki says, ‘Of course, if Mbeki did hand a kickback on to his movement or to a comrade in financial trouble, this makes it no less corrupt.’ Mbeki threatened to sue for defamation but never did.
Feinstein does not hesitate to name Mbeki as part of the interference in the process of his parliamentary investigation. ‘To this end, besides the intimidation and pressure exerted on Gavin Woods and me, the duress brought to bear on the investigators themselves was intense. The composite picture from my varied sources was of valiant attempts to conduct a meaningful enquiry amidst enormous political interference and even intimidation. As one investigator put it to me, ‘the hand of the Presidency over the investigation was palpable.’’
Feinstein emphasizes the importance of politics in the choice of accused. ‘The investigators were regularly instructed as to what could and could not be scrutinized. Director of Public Prosecutions Bulelani Ngcuka, a former Parliamentary colleague of mine, would make decisions on the basis of the political consequences. For instance, the charge sheet for the arrest of Schabir Shaik was drawn up to charge both Shaik and Jacob Zuma. When presented to Bulelani he responded: ‘I will only charge the Deputy President if my President agrees.’ As a consequence, Zuma was not charged in spite of the fact that the charge sheet mentioned Zuma almost as often as it did the accused.’ 
There are significant admissions of political interference by the prosecution team itself. Billy Downer SC made an address to the Middle Temple South African Conference on 24 September 2010 and said that there was political interference on three important occasions during the Zuma prosecution. The first occasion took place in 2003 when Ngcuka announced his decision to prosecute Shaik and not to prosecute Zuma because, he said, although there was a prima facie case against Zuma, the case wasn’t sufficiently strong to justify a prosecution at that time.
The second occasion was after the Shaik conviction when Downer wanted to prosecute immediately. He says, ‘An interesting feature is that, yet again, the NDPP chose not to follow our advice (I was the head of the team by then), this time to delay Mr Zuma’s prosecution until we had gathered all the new evidence that we had set about obtaining.’ The third occasion was the timing of the service of the charge at or about the Polokwane ANC conference. Downer says, ‘This time our advice was to take the final decision to prosecute and announce it as soon as the prosecution was ready to do so, irrespective of any timing that might be related to the impending Polokwane conference. Our plea was, as usual, to leave politics out of it and make the correct prosecution decision, whether or not anyone benefited from it, or whatever attenuated political arguments might prevail.’ 
Despite these very frank admissions Advocate Lionel McCarthy, who led the investigation, said in his affidavit opposing Zuma’s allegations of political interference, that the State denied all such allegations in the strongest terms. This affidavit was in all probability drafted, checked and approved by Downer and the rest of the legal team. McCarthy said, ‘The State and more particularly the NPA and the DSO… have dedicated their best and most skilled and experienced officers and resources to the investigation and prosecution of this case. They have gone out of their way to maintain the highest standards of integrity, professionalism, skill, impartiality, fairness and diligence. This case has accordingly been highly exceptional in the high level of attention it has always received, in the quality and quantity of the resources allocated to it and in the enduring efforts of the State to conduct this matter in the highest tradition of the administration of justice in this country.’
Another continuing myth is that my judgment showed that I was somehow soft on corruption and had in fact facilitated its continuance. In my judgment I said, quoting other authority, that corruption was like a ‘cancer, eating away remorselessly at the fabric of corporate probity and extending its baleful effect into all aspects of administrative functions, whether State official or private-sector manager.’

The bizarre charging of Shaik and not Zuma brings to mind the old apartheid days when black women were charged with immorality for sleeping with white men, while the latter got off scot free. The courts were uniform in their condemnation of such a practice and for good reason. 
What is disappointing is that no judgment apart from mine commented adversely on this practice in the Zuma/Shaik scenario. If receiving a bribe is more serious it was very strange that Zuma was not charged, as the law requires more serious crimes to be investigated first. In this regarded I quoted a Constitutional Court decision in the context of the forfeiture of assets, involved in organised crime. ‘If the (Asset Forfeiture Unit) is to accomplish the important functions attributed to it, it should not unduly disperse the resources it has at its command.  Its manifest function… is to serve as a strongly empowered law enforcement agency going after powerful crooks and their multitude of covert or overt subalterns.  The danger exists that if the AFU spreads its net too widely so as to catch the small fry, it will make it easier for the big fish and their surrounding shoal of predators to elude the law.’ 

Perhaps the most persistent myth is that I decided that because of the political interference Zuma should be acquitted. In fact I quoted, with approval, a case given to me by the lawyers - Sharma’s case, in which the Privy Council of the House of Lords in England considered an appeal from the West Indies. The appellant was the Chief Justice of Trinidad and he was charged with attempting to pervert the course of justice by trying to influence the decision of the Chief Magistrate in a trial involving the Leader of the Opposition. 
I pointed out with reference to that case that the remedy for political interference was to remove the prosecution team that was subject to political interference and not to let the accused go free. I said ‘The Chief Justice brought an application to review the decision to prosecute him and sought an order staying all action consequential on that decision to prosecute. In other words, he was asking the court to declare the indictment invalid. Had the Chief Justice been successful with his application, the indictment would have been set aside and no further charges could be brought until the prosecuting authority had been purged of the malign political influence.’
After I set aside the charges until the prosecution explained to Zuma why he was not charged with Shaik, the ANC opportunistically recalled Mbeki. It seems probable that the opposing camp in the ANC was looking for a reason to fire Mbeki, who was in deep trouble for his arrogance, his part in the deaths of hundreds of thousands of people living with HIV-AIDS and his role in perpetuating Robert Mugabe’s reign of terror in Zimbabwe. 

How can all this be remedied? The NPA is supposed to prosecute everyone without fear or favour. There is some little discretion where the accused is frail, sick or other mitigating circumstances arise, but that is very unusual.
Although the Constitution requires that the NPA be independent there are circumstances where the President can dismiss him. So Mbeki dismissed Vusi Pikoli when he was charging Mbeki’s pal Jackie Selebi and Zuma got rid of Mxolisi Nxasana to protect his pals, Richard Mdluli and others. Would it not have been much better if the drafters of the Constitution had made the NPA totally independent, much the same as judges? That is what I said in my judgement, after quoting another House of Lords case from England. Lord Diplock said of the Jamaican Constitution in that matter: ‘The office of the Director of Public Prosecutions was a public office newly-created by the Constitution. His security of tenure and independence from political influence is assured. In the exercise of his functions, which include instituting and undertaking criminal prosecutions, he is not subject to the direction or control of any other person.’
I then said ‘I might interpolate to say that it seems to me that the only way to ensure the independence of the NDPP is to make his appointment and dismissal on the same conditions as that of a judge. If his security of tenure and independence is not assured and he can he suspended by the executive, the whole legal process is in serious jeopardy.’ 

The court in the Zuma case was packed with his supporters and when I made the above comments, the ANC sages nodded approvingly. I therefore have an answer to the question Mark Hall quoted in his letter, as to how I sleep, given the part which I played in the mess South Africa is in at the moment. I would dare to suggest that if they had carried out my suggestion an independent NPA would have prosecuted all the scoundrels that have beset our young democracy and spared us the tragic consequences we have endured. 
Sadly until the powers of the NPA are properly entrenched, the sword will always be mightier than the pen.
