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HUMAN RIGHTS AND THE RULE OF LAW A BULWARK AGAINST CORRUPTION AND MALADMINISTRATION?
Dean Smit, faculty members of the University of Stellenbosch Law School, other members of the University of Stellenbosch, colleagues, students, ladies and gentlemen: good evening. It is indeed an honour and a privilege to have the opportunity to address you. 

A special thank you is due to Professor Liebenberg, H.F. Oppenheimer Chair in Human Rights Law at the University. First, for persuading me in January to prepare this paper and then for putting in place everything that was necessary for me to attend and for hosting this event. 

Pope Francis, known the world over for his concern about the poor and the marginalised, speaking in the Philippines in 2015, with the authority of his office said the following:

‘Reject every form of corruption which diverts resources from the poor.’

It was his plea to authorities to shun corruption and to prioritize the poor. I venture to suggest that the same attitude should be adopted in relation to maladministration. 
Our Constitution was designed to prevent corruption and maladministration which divert state efforts and resources away from the poor and disadvantaged and to ensure that the promise it holds out of a better future for all is achievable. Government funds and resources should be employed for the benefit of citizens as a whole and with due regard to the development of our country. I shall, in due course, deal with the obligations of government as well as the values and principles that govern public administration as dictated by the Constitution. For the moment it suffices to say that unstinting government commitment and effort to combat corruption and maladministration are pivotal in the battle against corruption and maladministration: 

In the event of government falling short or to prevent it from falling short, the following are essential:
(i) vigilance; and determination on the part of civil society to hold government to account; 
(ii) the independence and determination of constitutional watchdogs to ensure constitutional compliance on the part of government; and

(iii) balanced media scrutiny.

Without these the constitutional vision is endangered and a bleak and a disastrous future will be the result. 
A good starting point is to consider the primary meaning of corruption in ordinary parlance. Corruption is defined by the Concise Oxford Dictionary
 as the willingness ‘to act dishonestly in return for money or personal gain. – evil or morally depraved.’

I shall, in due course, deal with the meanings of corruption and maladministration within a constitutional and statutory setting. 

Human fallibility is a reality. Each of us has at some stage been guilty of one or other error of judgment, be it in our professional or private lives. However, what cannot be tolerated is deliberate dishonesty on the part of public office bearers, corporations, organisations and institutions which has a negative effect on society, particularly in relation to the poor and vulnerable. They always feel the impact much more keenly.  
Concerns about the effects of corruption and a judge’s duty to resist it were expressed by Chief Justice, Mogoeng Mogoeng, speaking at The Fourth Congress of the Conference of Constitutional Jurisdictions of South Africa (CCJA) in Cape Town on 24 April 2017. He reminded us that as judges in Africa we should not be blind to the suffering of poor people due to the conditions under which they live. He was emphatic about a judge’s absolute obligation to resist corruption and the influence of powerful interests.  

At the outset, one must draw the distinction especially from a judicial perspective between allegations of corruption and maladministration and proof thereof. The Constitution protects the rights of arrested, detained and accused persons
 and further provides the architecture for preventing corruption and maladministration. In criminal cases a presumption of innocence intrudes and the well-known standard is proof beyond reasonable doubt. 

Where there is a review of administrative action at the instance of an aggrieved party there are established grounds of review,
 procedural requirements and a jurisprudential standard of proof that have to be met. 
Care should be taken to ensure that at all times constitutional values are observed and that the baby is not thrown out with the bathwater. 

Government itself has recognised on multiple occasions the threat that corruption poses to the health of the nation. The Minister of Finance, Malusi Gigaba, speaking at the Reuters Economist of the Year Awards, during July 2017, noted the challenges faced by our economy as it entered into a recession after several years of low growth. He referred to the ruling party’s national conference where the urgent need to pursue inclusive growth was identified. He said the following:

‘The Conference identified the ANC’s immediate tasks in the economy which involved reigniting growth, creating employment, pursuing transformation and combating corruption.’

It is hard to argue against that statement as a noble pursuit. 

The Minister of Public Enterprises, Lynne Brown, speaking in Sandton on 18 July 2017 at the Power-Gen & DistribuTech Africa Conference, insisted that maladministration and corruption were the enemies of the developmental state. 

Government’s justifiable concerns that corruption threatens the very fabric of our society have seen the adoption of various legislative measures, most notably, the Prevention and Combating of Corrupt Activities Act 12 of 2004. In its preamble, that Act recognises that ‘corruption and related corrupt activities undermine [the rights enshrined in the Bill of Rights], endanger the stability and security of societies, undermine the institutions and values of democracy and ethical values and morality, jeopardise sustainable development, the rule of law and the credibility of governments, and provide a breeding ground for organised crime’. It also acknowledges that ‘corruption is a transnational phenomenon that crosses national borders and affects all societies and economies, and is equally destructive and reprehensible within both the public and private spheres of life’ and that regional and international cooperation is essential in preventing and controlling corruption and related corrupt activities. The Act creates offences in respect of corrupt activities and specifically deals, amongst others, with offences in respect of corrupt activities relating to public office bearers, members of legislative authorities, judicial officers and members of the prosecuting authority.
 It also provides for heavy penalties to be imposed on those convicted.

The terrible lessons relating to the abuse of power that history has taught the world have led to the adoption of modern constitutions that proclaim a commitment to the rule of law and the equal treatment of citizens. Volumes of legislation, constitutionally mandated or driven by popular demand have been adopted in modern democracies to curb power, ostensibly to ensure an egalitarian society and ensure the wellbeing of all.
Since the second world-war there has also been the adoption of a multitude of international and regional human rights instruments. Despite these developments starvation, oppression, discrimination, intolerable levels of disparity between rich and poor continue to plague the world. The poor and the vulnerable have been consigned to indignities associated with their circumstances. Corruption and maladministration, which impact on a government’s ability to meet the needs of the poor, continue to thrive worldwide. 
We are witnessing, internationally, on a grand-scale, the disenchantment particularly of the working class, with politicians and powerful elites. This has led to populism with further promises by demagogues of a better future for the poor with inevitable further disillusionment. In the developed world it has also led to suspicion and distrust and even persecution of migrants, who bear the brunt of the failure of the state to see to the needs of the poor and vulnerable.

As already alluded to, corruption threatens the developmental state. The challenge of thwarting the scourge of corruption is not unique to our country and our continent nor is it confined to just the public sector. 
The developed world and their corporations have their own problems.

Take Rolls-Royce Holdings plc, an international symbol of refinement, luxury and sophistication. The judgment granting an application for the approval of a deferred prosecution agreement
 reached between the United Kingdom’s Serious Fraud Office (SFO) and two entities owned by Rolls-Royce reveals a very different picture.
 Rolls-Royce and its subsidiaries employ fifty thousand people in more than fifty countries. It has a number of business divisions that extend beyond the production of the luxury cars that are associated with its international reputation. 
The judgment goes on to record that it was devastating and of the very greatest gravity that the conduct of Rolls-Royce should fall to be examined within the context of a criminal investigation and that the investigation (in very large part conducted and voluntarily revealed to the SFO by Rolls-Royce itself) should reveal the most serious breaches of the criminal law in the areas of bribery and corruption. This related to Rolls-Royce’s activities in a number of countries across the world.
 As is evident from what is set out above, the criminal conduct referred to in the judgment is one acknowledged by Rolls-Royce itself. 
At the time of the writing of the judgment, which approved the deferred prosecution agreement, there were, in relation to the conduct of Rolls-Royce, discussions between Britain’s Serious Fraud Office and the Department of Justice in the United States of America on the one hand and between the Department of Justice and the Brazilian Ministério Público Federal on the other, to ensure a coordinated global resolution of the relevant conduct. The financial orders against Rolls-Royce, including those imposed in the United State of America and Brazil, cumulatively amounted to about £652 million (plus £13 million in costs).
 At the time of the writing of the judgment the Rolls-Royce matter was the SFO’s largest investigation.
Moving on from Rolls-Royce, the general public can hardly be unaware of fairly recent reports of vehicle emission scandals attaching to major and thus far reputable international automobile manufacturers. In September 2015, the United States Environmental Protection Agency claimed that Volkswagen had installed illegal software on some of its diesel vehicles, to modify emissions of certain air pollutants. Subsequently, the company has been the subject of legal action brought by consumers, investors, non-governmental organisations and government agencies. In many cases, the plaintiffs have gathered their actions together into collective (or class action) complaints. In the United States, complaints are filed by law firms, government departments and even individual states (including the US Justice Department and US Federal Trade Commission, as well as the states of Texas, New Mexico and New Jersey). Several countries around the globe have opened more general investigations on whether car manufacturers respect vehicle emission limits on the road, as opposed to under test conditions. Some other carmakers are suspected also to have used software that manipulates emission levels, similar to that used by Volkswagen. In April 2016, Volkswagen agreed in principle with the US authorities and US class action plaintiffs to buy back, or modify or cancel the leases of affected vehicles. US consumers might also receive substantial compensation. Final details of the settlement were expected in June 2016. No similar agreement has been reached in Europe.

As can be seen from what I have mentioned above, Volkswagen is not the only vehicle manufacturer under scrutiny. 

I turn to deal with The European Commission’s report in 2013 on Corruption in the Health Care Sector. It identified six ‘typologies’ of corruption in selected health care areas:

- bribery in medical service delivery;

- procurement corruption;

- improper marketing relations;

- misuse of (high) level positions;

- undue reimbursement claims;

- fraud and embezzlement of medicines and medical devices.

The report found:

‘Bribery, procurement corruption and improper marketing relations appear to be most prevalent types of healthcare corruption in the [European Union Member States]. Out of a total of 86 corruption cases identified through this study, 24 cases are related to medical devices, 17 to pharmaceuticals and 33 cases to bribery (medical service delivery). In addition, bribery in doctor to patient service delivery is the most visible form of corruption in healthcare – and in Central and Eastern European countries also the most common form of healthcare corruption.’

The report found that the extent, nature and impact of corrupt practices in the health care sector are a widespread problem across the European Union. It estimated that in 2009, European Members States spent between 3 and 11 per cent of their GDP on healthcare. The report referred to a calculation by Gee, Button and Brooks in 2011 that approximately 56 billion euro is lost annually to fraud and corruption in this sector, but stated that this calculation was highly speculative.

In some countries the public is becoming more visibly and vociferously involved in protesting what it considers to be unwillingness by government to combat corruption. In 2017 there was a huge public outcry in Romania after a Romanian Government decree decriminalising abusive power offences in which the sums involved were less than $65 410. The European Commission and the United States and a number of other governments expressed their dissatisfaction with the measure stating that it was undermining the rule of law and the fight against corruption.
 

Why, one might ask, would South Africa be immune to what is being experienced worldwide? In respect of corporate activities that fall short of constitutional values the 2013/14 annual report of our Competition Commission reveals that an amount of R1,46 billion was paid in penalties and fines by companies involved in the construction cartel. The cartel colluded to divide up projects in both the public and private sector, allocating tenders and sharing the resulting profits. The Commissions Investigations probed 300 projects that were subject to collusive conduct. These projects include some of key infrastructure projects, including the 2010 FIFA World Cup Stadiums and national roads and several large private projects. The Competition Commission has successfully investigated collusive conduct in several cases across a number of industries. The negative impact on development is obvious.

Insofar as the public sector is concerned, the law reports are replete with cases involving irregular conduct by persons within public administration that fell far short of constitutional norms. These include conduct in relation to procurement processes and the provision of social services. 

The Constitutional Court is emphatic in its assertion that corruption and maladministration pose a threat to human rights. In South African Association of Personal Injury Lawyers v Heath & others 2001 (1) SA 883 (CC) at para 4 the Constitutional Court said the following:
‘Corruption and maladministration are inconsistent with the rule of law and the fundamental values of our Constitution. They undermine the constitutional commitment to human dignity, the achievement of equality and the advancement of human rights and freedoms. They are the antithesis of the open, accountable, democratic government required by the Constitution. If allowed to go unchecked and unpunished they will pose a serious threat to our democratic State.’

As accepted by our government, there should be zero tolerance of abuse of power and resultant corruption and maladministration.
Does the Constitution provide sufficient safeguards against corruption and maladministration? I contend that it provides the architecture, but is obviously not self-propagating or self-perpetuating and that the constitutional vision will only be realised when there is proper synergy between government and the governed regarding constitutional values and the enforcement of fundamental rights. The protection and promotion of our democracy requires vigilance and constant agitation by civil society. Balanced media scrutiny is equally important. I will in due course return to the role and importance of the media. 
What is required in the fight against corruption and maladministration is an appreciation, instilled in the national psyche, concerning the importance of laws and institutions fundamental to the success of our democracy. There should be on-going public education campaigns which bring home the point that ours is a democracy based on the rule of law and that we are a nation of laws and not of personalities. 
Institutions that were set up to ensure that the exercise of power is kept within legal and constitutional bounds must do their duty and fulfil their constitutional mandates. 

Let us turn to examine the Constitution and consider its relevant provisions in overall context. The Constitution, in its pre-amble, recognises the price that was paid to achieve freedom in South Africa. The Constitution lays the groundwork for the improvement of the quality of the lives of all citizens and to ‘free the potential of each person’. The Constitution records in its founding provisions, contained in chapter 1, that our country is a democratic state founded on the following values:

‘(a) Human dignity, the achievement of equality and the advancement of human rights and freedoms.

(b) Non-racialism and non-sexism.

(c) Supremacy of the constitution and the rule of law.

(d) Universal adult suffrage, a national common voters roll, regular elections and a multi-party system of democratic government, to ensure accountability, responsiveness and openness.’ 
The Constitution is heralded as the supreme law of the Republic, with the statement that law or conduct inconsistent with it is invalid and that the obligations imposed by it must be fulfilled. It is the very antithesis of untrammelled power. It should be borne in mind that in terms of the Constitution the State has a positive duty to promote, protect and fulfil the rights in the Bill of Rights.
 Public office bearers have constantly to be conscious that the power they wield can only be employed in the public interest and for the general welfare of our people and country. We have to reject the notion that the country is privileged to have us and move to a place where it is self-evident that we are fortunate and privileged to serve the nation. A constant refrain in the Constitution is that power has to be kept within constitutional bounds and has to be exercised to secure the well-being of our people and our nation.
It is unchallengeable that the constitutional scheme is to ensure transparency which generates public trust and confidence and is vital to ensure accountability. 

It might seem odd for a judge to quote a musical superstar, namely Bono, who, it must be acknowledged has been a long-time activist for social justice. Bono, speaking at the G8 Symposium on Global Agriculture and Food Security in Washington DC, during 2012, said the following: 
‘Crops need sunlight. So does resource extraction. Both need sunlight’s disinfecting glare. Isn’t transparency the vaccine to prevent the worst disease of them all? Corruption. Everybody here knows that corruption kills more children than HIV/AIDS and malaria combined. So that’s what I want to leave you with. That very simple word. That very simple concept. Easy to say. Much harder to realize, especially in law. The word 'transparency”.’

His essential message is apt. Decisions in dark passages, conspiratorial corners, collusion and private deals that militate against fairness and justice in public administration are to be eschewed. 

The Constitution sets out with clarity what is required of government in all its spheres.

Co-operative government is dealt with in chapter 3 of the Constitution. Section 41 sets out the principles of co-operative government and inter-governmental relations. Significantly, it records that all spheres of government and all organs of state within each sphere must, inter alia, secure the well-being of the people of the Republic, provide effective, transparent, accountable and coherent government for the Republic as a whole. All spheres of government are expected to be loyal to the Constitution, the Republic and its people. No sphere of government or organ of state can assume any power or function except those conferred on them in terms of the Constitution. 
In chapter 7 of the Constitution the objects of local government are set out in             s 152(1). It is worth noting in its entirety:

‘(1) The objects of local government are –

(a) to provide democratic and accountable government for local communities;

(b) to ensure the provision of services to communities in a sustainable manner;

(c) to promote social and economic development;

(d) to promote a safe and healthy environment; and
(e) to encourage the involvement of communities and community organisations in the matter of local government.’

I pause to say that it is imperative for communities to become involved in matters affecting them, thereby promoting democratic values. 
Section 195(1) in Chapter 10 of the Constitution sets out the basic values and principles that apply to public administration. It is worth repeating in its entirety:
‘(1) Public administration must be governed by the democratic values and principles enshrined in the Constitution, including the following principles:

(a) A high standard of professional ethics must be promoted and maintained.
(b) Efficient, economic and effective use of resources must be promoted.

(c) Public administration must be development-oriented.

(d) Services must be provided impartially, fairly, equitably and without bias.

(e) People’s needs must be responded to, and the public must be encouraged to participate in policy-making.

(f) Public administration must be accountable.

(g) Transparency must be fostered by providing the public with timely, accessible and accurate information.

(h) Good human-resource management and career-development practices, to maximise human potential, must be cultivated.

(i) Public administration must be broadly representative of the South African people, with employment and personnel management practices based on ability, objectivity, fairness, and the need to redress the imbalances of the past to achieve broad representation.’

Chapter 11 of the Constitution deals with security services and dictates that they should act within the Constitution and in a non-partisan fashion. Section 199(8) provides:
‘To give effect to the principles of transparency and accountability, multi-party parliamentary committees must have oversight of all security services in a manner determined by national legislation or the rules and order of Parliament.’

Chapter 13 deals with finance and sets out the principles that regulate government funds. Section 216(1) of the Constitution directs national legislation which prescribes measures to ensure transparency and expenditure control in each sphere of government. Section 224 states that the South African Reserve Bank in pursuit of its primary object which is to protect the value of our currency in the interest of balanced and sustainable economic growth must perform its functions ‘independently and without fear, favour or prejudice, but there must be regular consultation between the Bank and the Cabinet member responsible for national financial matters’. In relation to finance, the President and the Cabinet have such powers as are entrusted to them by the Constitution and legislation. 
Following on the Constitution, the Public Finance Management Act 1 of 1999 (PFMA) was designed ‘to regulate financial management in the national government and provincial governments; to ensure that all revenue, expenditure, assets and liabilities of those governments are managed efficiently and effectively; to provide for the responsibilities of persons entrusted with financial management in those governments; and to provide for matters connected therewith’.

Section 2 of the PFMA sets out the object of the Act as follows:

‘The object of this Act is to secure transparency, accountability, and sound management of the revenue, expenditure, assets and liabilities of the institutions to which this Act applies.’
Section 3 states that the PFMA applies to government departments, public entities and constitutional institutions. Importantly the PFMA provides for the establishment of a National Treasury. It is clear that the Constitution and the PFMA are structured so as to ensure that government funds are applied responsibly and in accordance with constitutional prescripts. Efficient management in the public interest is mandatory. 
Chapter 8 of the Constitution deals with the courts and the administration of justice. Judges are equally subject to the Constitution and the law. They are enjoined to apply the Constitution and the law ‘impartially and without fear, favour or prejudice’. To the courts is left the duty and obligation to determine whether power exercised in terms of the Constitution has been exercised lawfully. That is our social compact. Of course, courts have to guard against intruding upon the territory of the other arms of government. Courts do not have legislative power and have no business in determining policy. Their function is to determine where others have overstepped the line drawn by the Constitution, not to step over the line themselves and enter the terrain of other arms of government.
Judges guilty of misconduct are subject to the disciplinary procedures of the Judicial Service Commission.
 Every public office bearer is accountable. That is the recurrent theme of our Constitution.
Chapter 9 institutions are vital in maintaining, supporting and promoting our constitutional democracy. The institutions are listed in s 181(1):
‘(1) The following state institutions strengthen constitutional democracy in the Republic:

(a) The Public Protector;

(b) The South African Human Rights Commission.

(c) The Commission for the Promotion and Protection of the Rights of Cultural, Religious and Linguistic Communities;

(d) The Commission for Gender Equality;

(e) The Auditor-General;

(f) The Electoral Commission.’
Chapter 9 institutions perform their functions in terms of national legislation. However, they are not subject to national executive control. We are entitled to expect each institution to be impartial and to exercise their powers and perform their functions without fear, favour or prejudice.
 No person or organ of state may interfere with the functioning of these institutions who are accountable to the National Assembly in that they must report on their activities and the performance of their functions at least once a year. 
 
There are other important legislative measures, driven by constitutional values which fall to be considered. They are integral to the battle against corruption and maladministration. The Protected Disclosures Act 26 of 2000, makes provision for employees in both the private and the public sector to disclose information regarding unlawful or irregular conduct by their employers or other employees whilst being protected. 

The Promotion of Access to Information Act 2 of 2000 is another sanitising agent that can be used to good effect. The object of that Act, set out in s 9 thereof, is to give effect to the constitutional right of access to information held by the State or held by another person that is required for the exercise or protection of any rights. It is part of the constitutional structure to ensure transparency and accountability. 

Those of us cognisant of the heavy price paid for liberation, for whom the rule of law is paramount should make every effort to impress upon children in our schools, students at tertiary institutions and the populace at large that public representatives and office bearers serve at their pleasure and that the many constitutional and legislative tools at their disposal should be utilised to ensure that government and powerful interests are held to account. 
The importance of the role of the media in a democracy is set out in Midi Television t/a E-TV v Director of Public Prosecutions 2007 (5) SA 540 (SCA). At paras 5 and 6 the following appears:

‘[5] Freedom of expression, which includes freedom of the press and other media, is protected by s 16 of the Bill of Rights. That a free press (by which I mean the media in all its forms) is indispensable to democracy is axiomatic and has been articulated so often that nothing is served by adding to what has been said in that regard. Yet the constitutional promise of a free press, like other constitutional promises, is not absolute. In issue in this appeal is the extent to which that protected freedom may be abridged in favour of preserving the integrity of the administration of justice.

[6] It is important to bear in mind that the constitutional promise of a free press is not one that is made for the protection of the special interests of the press. As pointed out by Anthony Lewis, in a passage that was cited by Cameron J in Holomisa v Argus Newspapers Ltd: ‘Press exceptionalism – the idea that journalism has a different and superior status in the Constitution – is not only an unconvincing but a dangerous doctrine.’ The constitutional promise is made rather to serve the interest that all citizens have in the free flow of information, which is possible only if there is a free press. To abridge the freedom of the press is to abridge the rights of all citizens and not merely the rights of the press itself.’ (Footnotes omitted.)
The right to vote in free and fair elections for candidates and government of one’s choice is often held out as the very foundation of a democratic state. When votes are cast based on manifestos and promises that are not fulfilled the democratic model is subverted. Perhaps greater and focussed thought should be given to further refining the democratic ideal to ensure that one’s vote has greater meaning and effect. A benevolent government deserves the support of the nation. People should not fear their government. They have every right, guaranteed by the Constitution, to hold government to account. 

Every citizen should be an activist in promoting constitutional values and ensuring that particularly the poor and the vulnerable are not exposed to the corrosive effects of abuse of power. If, for example, corporations are spewing noxious gases or toxins into the environment in contravention of the right to an environment that is not harmful to one’s health or wellbeing, a community is entitled to know how that occurred and who is to blame. Those rights can and must be enforced. 
We ignore the poor and the vulnerable at our peril. The Constitution holds out a vision of a better society for all. If, after centuries of colonial and apartheid oppression, they continue to be isolated and denied a fair share of the wealth of the country and the benefits of state resources because of corruption and maladministration our democratic experiment will have failed spectacularly. History will never forgive us. We should understand that we need to reach across previous divides. We should not allow class, culture and creed to separate us. Nation building must mean that one’s concern should extend to the well-being of one’s nearest and furthest neighbour. It has to extend beyond the momentary euphoria of an international sporting event.
Those with resources and means should popularise a rights based culture. Racial intolerance is something that can be exploited by those intent on undoing and subverting constitutional values. On the other hand racist behaviour is absolutely unacceptable and must be dealt with decisively. We have travelled too long and tortuous a road and our ancestors and compatriots have paid a heavy price to reach this point. We cannot as a society allow it all to be undone by corruption and maladministration.
M S Navsa
Stellenbosch
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