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SUBMISSIONS ON THE COPYRIGHT AMENDMENT BILT, 2017

(Tabled in Parliament 16 May 2017) [813-2017]

1. The South African lnstitute of lntellectual Properw Law

The South African lnstitute of lntellectual Property Law (SAllPL) was established in 1954 and

represents some 187 patent attorneys, patent agents and trade mark practitioners in South

Africa who specialise in the field of intellectual property law, which includes copyright law.

L.2 The SAIIPL is widely regarded as the custodian of South Africa's intellectual property rights

and comprises practising attorneys, academics, practitioners in businesses and other parties

and persons interested and experienced in the protection and enforcement of intellectual

property riShts.

1.3 The members of the SAIIPL represent a wide variety of national and international businesses

which have built their businesses on brands, Innovation and technology and which protect

their interests through our countr/s intellectual property laws. These include both large and

small businesses. The members of the SAIIPL also represent and have represented numerous

individuals who are creators of original works, including local artists, musicians and song-
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writers, such as Atang Tshikare (designer), Bibrack rhabo rvan Khunou (singer), so[y Mahrangu

(singer), songezo Baleni fiewellery designer), Kobus Hatting (the creator of the Nelson

Mandela statue in sandton square), and the heirs of solomon Linda (the singer and composer

of "Mbube" which later became "The Lion sreeps Tonight"). These artists/designers are often

represented by SAIIPL members on a reduced fee or pro bono basis.

These submissions have been prepared by the sA[pL's copyright Law committee (..the

copyright Law committee"), a committee of sAllpL members which was established to

monitor, protect, consider and advise on developments relating to copyright law. The

committee members are all specialists in copyright law and most of them have many years (in

some instances, decades) of experience in advising clients on aspects of copyright raw and

conducting copyright litigation. These submissions also include commentary from sAllpl

members who are not permanent members of the copyright Law committee, but who have

an interest in the copyright Amendment Bill as tabled in parliament on 1G May 2017 (referred

to in these submissions as "the Amendment Bill"). All contributors have considered the

Amendment Bill from an impartial standpoint; they do not represent any clients in preparing

these submissions and the preparation of these submissions have not been funded by any

clients or any ofthe firms that the members are employed by or partners of.

The copyright Law committee also made submissions on the previous draft ofthe copyright

Amendment Bill as published in Government Notice G45 Government Gazette 3902g 27 July

2015. That draft will be referred to in these submissions as the,.2015 Bill,,.
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2. lntroduction

2.r The Copyright Law Committee has considered the Amendment Bill and, at the outset, and as

it was in relation to the 2015 Bill, is generally in support of its admirable objectives. The

Copyright Law Committee is aware of, and has considered, the 2011 report of the Copyright

Review Commission (the "CRC") which was established in 2010 by the Minister of Trade and

lndustry, Dr Rob Davies, to investi8ate and assess concerns and allegations about the

efficiency of the collecting societies model that was in place at the time, for the distribution

of royalties to musicians and composers of music, and to authors and artists. ln the report,

the CRC made numerous recommendations regarding adjustments to be made in the

application and enforcement of existing laws, and also recommended that certain changes be

effected in the existing laws. The laws under discussion in the CRC report were not limited to

the Copyright Act no.98 of 1978 (referred to in these submissions as "the Principal Act").

2.2 Regrettably, however, for reasons which will appear below, the Copyright Law Committee

must respectfully submit that the Amendment Bill, in its current format, will not give effect to

many of those recommendations. lt is also not, in its present form, suitable to be signed into

law and will, in the view of the CopyriBht Law Committee, have far-reaching consequences

which will lead to the undermining of the principles and objectives of copyright law, legal

uncertainty and, most importantly, the undermining of the rights of the authors, creators,

songwriters, artists and other individuals whose rights the Amendment Bill is ostensibly aimed

at improvin8 and protecting. The reasons for these views will be addressed in more detail

further in these submissions.
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Rather than making submissions on each and every clause of the Amendment Bill od seriatim,

this document will deal with the respective topics and/or issues contained In the Amendment

Bill under general headings, with specific commentary on certain clauses and suggestions as

to how to increase excellence in the Amendment Bill.

ln addition, the copyright Law committee has proposed the introduction of additional

changes to the Principal Act through the Amendment Bill, recognising that the cRc had a

limited mandate and that it considered the Amendment Bill with the advancement of the

interests of the owners of only certain types of copyright in mind. There are, however, other

amendments that the Amendment Bill should seek to introduce in order for the principal Act

to operate better in today's digital world.

3. General Comments

3.1 Throughout the Amendment Bill, terms which are both foreign and undefined have been used

to describe the various persons involved in the creation and exploitation of a copyright work.

The terms "autho/'and "owne/'are properly defined in and used throughout the principal

Act. There is a wealth of case law regarding those terms. There is no need to deviate from

them and, indeed, doing so will only lead to unnecessary contradictions and legal uncertainty,

at least if the provisions are left in their current form.

3.2 There are also however, repeated references to the ,,use/, of a copyriBht work, a term which

has also not been defined either in the principal Act or the Amendment Bill. The restricted

acts relating to copyright works are, broadly speaking and depending on the nature of the

work, reproduction of the copyright work, making an adaptation, broadcasting it, publishing



it, performing it, communicating it to the public or letting, offering for sale or hiring out a

reproduction of the work. The term ,,use,, has not been employed previously, and is

undefined. Perhaps most significantly, it is not an infringement to make unauthorised use of

a copyright work, and the introduction of the term "use/ now will only lead to uncertainty

and confusion.

3.3 It is therefore the committee's view that all references to undefined terms such as ,,use/,,

"performe/' and "produce/' should be replaced by either ,,autho/, or,,owne/, as the case

may be. The consequences of granting raghts to the ,.use/, of a copyright work, and the

unfortunate provision to this effect in the Amendment Bill, are dealt with in detail later in

these submissions. The suggestion to replace the terminology used is not necessarily made in

each section of these submissions to avoid repetition, but should be applied throughout.

4. Coovrisht in orohan work

A definition for orphan works has been retained in the Amendment Bill, yet has been a mended

from the definition included in the 2015 Bill. The recognition of orphan works remains a

positive development.

The concept of orphan works, and the difficulties they create in modern society, are well-

known and have been addressed in the legislation of various territories, including the

European union, Australia, canada, the uK and the united states (although the provisions in

the latter country have not yet been enacted).

4.7
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4.3 The main purpose of recognising and managing orphan works is to facilitate the digitisation of

works in which copyright subsists by, inter olio, public libraries, educational establishments,

museums, heritage Institutions and public broadcasting organisations. such digitisation

serves a valuable purpose in that it ensures the preservation of original works and facilitates

record keeping. lt is for this reason that the introduction of the definition and the recognition

of the need to deal with these types of works, are welcomed.

4.4 However, it is to be noted that this purpose is, to a large extent, served through the general

exceptions relating to libraries, archives, museums and galleries sought to be introduced in

Clause 18 of the Amendment Bill.

4.5 The transfer of copyright ownership in orphan works to the state has been removed and this

is welcomed. However, the problematic wording of the licensing scheme provided for in the

2015 Bill has been retained and it is again suggested that such a licensing scheme be properly

researched and investigated before such provisions are included. lt is again suggested that

provision should be made for a Register of orphan works or other form of record keeping

which is available for public inspection and from where details of such works and any licences

granted can be obtained.

4.6 Furthermore, it is suggested that the right of the copyright owner to take action against any

infringing acts should expressly be retained in circumstances where an orphan work was

licensed and evidence shows that no diligent search was conducted.

what follows are comments on the specific clauses of the Amendment Bill relating to orphan4.7

works.
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4 10 The reference to author throughout this crause (see 22(8) and 22(9)) is mispraced. rt is onry

the owner ofcopyright that can grant assert rights underthe Act. Theownerisnot necessarily

the author. As they have been drafted, these provisions are arso extremery burdensome and

the purpose of having orphan works recognised will not be fulfilled. without clear, concise

and understandable provisions relating to the functioning of any licensing scheme, it will not

serve any practical purpose.

4.tt The copyright Law committee recommends that the definition of orphan work simpry read:

" 'orphon work' meons a work in which copyright still subsists but the owner of the copyright

connot be identified or locoted,,

4.12 The word "Assignment" should be deleted from the heading of clause 22 and it should read

"Licences in respect of orphon work,,.

4.13 ln fact, clause 22 must be re-drafted as in its entirety to contain cohesive provisions governing

the licence scheme, the application process, and what is required of the appricant in

conducting a dlligent search. lt is suggested that the latter could be dealt with in Regulations

as opposed to being listed ultimately in the Act.

4.74 ln the event that a complete re-draft of clause 22 is not considered, at the very least, the word

"author'' in Clause 22 should be replaced with the word ,,owne/, and clarity should be

provided as to how the money held will be dealt with following the expiration of the five year

period.



4.15

4.L6

An express provision should be included in section 24 of the Principal Act which retains a

copyright owner,s rights of action where an orphan work has been licensed in the absence of

a diligent search.

provision should be made for a Register or other publicly accessible record that contains

details of works that have been licensed as an orphan work.

5. State-owned coDvriqht

5.1 The Amendment Bill provides, in Clause 3, for the State to own copyright in every work eligible

for copyright, which is "mode by, funded by, or under the direction or control of the Stote or

an internotionol orgonizotion or locol orgonizotions" .

5.2 Unfortunately, the amendments proposed by this Clause are hampered by wording which is

confusing; and moreovel what appears to be intended by this provision conflicts not only

with the provisions of the Principal Act, but also with other legislation. ln particular, this

provision is at odds with Section 21 of the Principal Act and also with the provisions and

intention of the lntellectual Property Rights from Publicly Financed Research and

Development Act, no. 51 of 2008 ("the IPR-PFRD Act").

5.3 The proposed amendments to Section 5 of the Principal Act are at odds with Section 21 of the

Principal Act, which reserves for a commissioning party of only certain copyright works,

ownership of the copyrighl where the creation of the work was paid for. The effect of the

proposed clause will be that the copyright in any work created by, or under the direction or



5.4

5.5

contror; or funded by (assuming that this is the intended wording) the state, prescribed

internationar organization, or any rocar organization, wi, transfer to either the state or such

organization. There is no justification for incruding aI rocar organizations but onry incruding

certain, prescribed internationar organizations. rn fact, excruding organizations from

countries that are signatories to Berne convention and/or TRrps wourd be contrary to the

obligation to provide the minimum rights and protection as prescribed by these treaties to

nationals of aI member states, and to afford such nationars treatment no ress favourabre than

what is given to its own nationals.

The amendments arso contradict the provisions of the rpR-pFRD Act which (save for the

exception of copyright in conventionar academic work) grants intelectuar property rights to

the recipient of pubric funding, incruding funding by the state. Therefore, in terms of the rpR-

PFRD Act, the recipient wiI own the copyright in works created by such funding. The proposed

amendments in clause 3 grant those rights to the state, in the same circumstances. lt is

unclear which of these Acts will prevail and the future of such rights will be cast in uncertainty.

rt is therefore submitted that the amendments brought about by crause 3 shourd be

ln the event that clause 3 is retained, the placement of the words ,,or funded by', creates

uncertainty and should be reconsidered. section 5 ofthe principal Act seeks to retain forthe

state, ownership of the copyright in works which are made by the state, or under its direction

or control. Left as it is currently drafted, the words "under the direction or control of the state,,

could be seen to attach to the words,,funded by',as opposed to the words,,made bf,and the

state could lose the opportunity to own copyright in works !!adq under its direction or control

as it would only own such rights in works funded under its direction or control. on the other

reconsidered.



hand, the amendments go unduly far by also, as currently worded, granting to the State (or

such other organization) copyright in works which are funded under their direction or control,

The uncertainty created by the wording is patently evident.

5.6 Furthermore, the addition of the last sentence in this Section that confers ownership is

unnecessary and will lead to uncertainty. Section 21(2) ofthe principal Act already states that

the ownership of copyright conferred by Section 5 of the Principal Act shall vest in the State

or such other international organization.

5.7 Clause 21, which provides for an amendment to Section 22 ofthe principal Act by providing

that the State may not assign copyright that is owned by it does not make commercial or

economic sense. lt places an absolute prohibition on the state to transact with its copyriBht

as it pleases. The state may want to exploit its rights by selling them but will be precluded

from doing so for no sound reason.

5.8 The recommendation of the copyright Law committee is that, if clause 3 is to be retained

(which is submitted will create legal uncertainty), it should at least be amended to read as

follows:

"copyright sholl be conferred by this section on every work which is eligibte for copyright ond

which is funded by, or mode by or under the direction or control of the stote or such

internationol orgonizations os moy be prescribed,,

The qualification in clause 21 (the amendment ofsection 22(1) ofthe principalAct) should5.9

be reconsidered.



5.10 Further, the phrase "funded by'' is a particurarly roose and indefinite concept, so use of the

term will create unnecessary uncertainty, and is not desirable given the possible differing

results.

6. Scope of copvright orotection

6.1 clause 2 of the Amendment Bill proposed the insertion of a proposed section 2A into the

Principal Act. The Explanatory Memorandum accompanying the Amendment Bill gives no

rationale for the inclusion of the proposed section 2A. lt simply records that it .,circumscribes,,

the extent of copyright protection. The DTI'S presentation to parliament on 30 May 2017 went

no further, whilst the copyright sElAs Report does not address the proposed amendment.

6.2 ln reality, the proposed insertion creates more difficulties than perhaps envisaged. ln the first

place, however, it must be queried why such an insertion is necessary at all. Our Courts have

never experienced difficulty with understanding or implementing the protection afforded by

the Principal Act. lt is trite, and Section 2 of the principal Act makes it plain, that what is

protected is the creation in expressed form - "written down, recorded, ... or othenuise reduced

to o moteriol form".

5.3 Nevertheless, the following analysis will hopefully highlight problem areas.



6.4 Proposed Section 2A(1) will stipulate that "copyright protection extends ..' not to - (o) ideas,

procedures, methods of operotion or mothemoticol concepts". This is potentially misleading.

Of course, in vocuo, copyright doesn't extend to those mentioned notions; there again, it

doesn't extend to anything unless it is written down ... etc.

5.5 The difficulty comes in where a method of operation, say, is written down - as in a factory

manual, for example. That recordal will (if imbued with the requisite originality) have

copyright protection. The protection will not extend to prevent the exploitation or

implementation in the factory of that method, but that is also trite.

5.6 The proposed amendment, however, could be interpreted to mean that the recordal of a

method of operation will not enjoy protection. That would be wrong in principle.

6.7 Similarly, the exclusion of "interldce specificotions" is undesirable. Given that it is not (sought

to be defined) in the Act, one considers the ordinary meaning of "interface specifications". ln

basic computer terminology, an interface is a device or program enabling a user to

communicate with a computer, or for connecting two items of software.1

5.8 A 'program', of course, is protectable. Why should it not be so, because it constitutes an

interface? Rather, why should the specifications for the program not be protectable? A

cursory internet review indicates that there are open source interface specifications, but there

are also those in which proprietary rights are claimed. At least, as one forum2 notes, the

Concise Oxford English Dictionary.

blog.robertelder.or&/interfaces-most-i mportant-soft wa re-engi neering-concept2



source code of an interface should be copyrightable.

be deleted.

5 10 lt is impossible to divine what proposed section 2A(4)(i) is aimed at. tt is also undesirable, if it

means that ideas cannot be protected. rf it is intended that, where an idea can only be

expressed intefligibry in one way, then that expression wi not enjoy protection it is

comprehensibre. However, poor drafting results in this aim not being achieved -,,such thot

the ideo" should be deleted, and replaced by "which". Better still, the subsection should read

as follows, for it to be clear: \i)which is the onty intelligible way of expressing on ideo,,.

Board of Healthcare Funders v Discovery Health Medicalscheme and others (35769lzoLol l2orzl
ZAGPPHC 65 (15 May 2012)

Payen Components south Africa Ltd. v Bovic Gaskets cc and others (448193) [1995] zAscA 57; 1995
(a) sA aa1 (AD); [199s] 2 All sA 600 (A) (2s May Lgss)

6'9 Proposed section 2A(2) is not probrematic, but it is superfruous as copyright arready extends

to tables and compilations. Unnecessary legislative instrumentation is to be avoided.

Proposed section 2A(3), which stipurates that copyright protection does not extend to the

content of tabres and compirations is ridicurous. often, individuar erements of a compiration

are very original and worthy of copyright (see the PCNS table in the BHF/Discoverv Health3

case, and the Paven comoonentd case, for exampre, or consider a compiration of poems, eadr

of which is capable of copyright protection). Both of these proposed new subsections should

3
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7. Extension of restricted acts

7.L The extension of restricted acts introduced by clauses 4, 5, 6 and 7 to cover the

communication of certain types of work to the public by wire or wireless means is a welcome

addition in the digital era. lt was previously not clear that copyright infringement also takes

place where copyright works are streamed over the interne! and where it is arguable that no

reproduction ofthe copyright work occurt but the proposed new s6(eA), 7(dA), 8(dA), and

the proposed amendment to s9(e) will now help guard against this type of infringing and

harmful activity. The Amendment Bill does no! however, extend this exclusive right to the

owners of copyright in broadcasts, programme-carrying signals and computer programs,

presumably because the CRC was looking specifically at the music industry when it

recommended this amendment in its 2011 report. Broadcasts, programme-carrying signals

and computer programs are, however, vulnerable to the same infringement through

streaming over the internet. lt accordingly makes sense that the rights of all copyright owners

should similarly be extended in the digital age to adequately address the transmission of

works on networks and the online streaming of content.

7.2 lf this restricted act is not extended to the other types of copyright works, then the specific

omission for these works will be interpreted as having been an intentional omission, with the

result that broadcasts, programme-carrying signals and computer programs could be freely

reproduced and streamed over the internet, which is arbitrarily unfair to the creators of those

works and surely could not be the desired outcome.



7.3 Similar new sub-sections should therefore be introduced to the existing sections 10, 11 and

118 of the Principal Act to extend this type of restricted act to broadcasts, programme-

carrying signals and computer programs. This would be in line with similar legislation in other

countries, such as the United Kingdom.

8 Retention of the risht to rovalties ntroduction of a user rovalw rishtl

8.1 Clauses 4(c), 5(c) and 5(c), in their current form, cannot be supported and the Copyright Law

Committee strongly opposes their inclusion. One can only assume (as these clauses are not

dealt with in the explanatory memorandum which accompanied the Amendment Bill) that the

intention was for authors to retain a right to receive royalties even after they assign their

copyright. This would at least be in accordance with one of the stated objectives of the

Amendment Bill (ie. to prevent artists dying as paupers). What the clauses in their present

form seek to introduce into sections 6, 7 and 8 of the Principal Act, as provisos, however, are

effectively user royalty rights for the use of copyright works, ie literary, musical and artistic

works.

8.2 Unlike the 2015 Bill, which sought to introduce the user royalty right by way of a single general

provision (a new section 9A(4)) to apply in respect of a list of categories of copyright works,

the Amendment Bill introduces the provisions regarding the user royalty into three sections

of the Act, namely to apply to literary and musical works (section 5), to artistic works (section

7), and to cinematograph works and audiovisual fixations (section 8). Although section 9

(applying to sound recordings) is amended by the Amendment Bill, there is no provision for a

user royalty right. Likewise, no provision for a user royalty right has been introduced in

respect of published editions or computer programs.
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8.3

8.4

8.5

Apart from the probrematic nature in principre of such a user royarty right, which wiI be

addressed in more detair berow, the wording of these provisions is not correct and must be

reformulated. For example, the current wording in respect of the amendment to section 5 0f

the Principal Act states thar 'notwithstonding the tronsfer of the copyright in o literory or

musicol work by the user, performer, owner, producer or outhot'. rt is not crear how the user

or the performer or the producer can have the right to transfer the copyright in a literary or

musical work; only the author or the owner can have that right. This must be corrected.

Furthermore, the paragraph states that'the user, performer, owner, producer or outhot, sha|

have the right to claim an equal portion ofthe royalty payableforthe useofsuch work. Many

aspects of this provision are not clear: for instance, it does not make sense for the user of the

work to be entitled to a portion of the royalty; the user is supposed to pav the royalty. The

same applies to the performer and the producer: why should these parties be entitled to a

user royalty? Further, who must paythe royalty? Must the userpay-butthe userisentitled

to claim an equal portion ofthe royalty? These provisions simply make no sense.

It is also not clear to whom the claim for an equal portion of the royalty must be addressed,

and who must then pay the user royalty and to whom: must the user pay the user, or the

owner pay the owner, or the author pay the author, or the author pay the user, or the owner

pay the user?



It is submitted that these proposed provisions have many flaws: ln the first place, a

fundamental flaw is that it is not clear which of these parties (or all ofthese parties?) can claim

a portion of the royalty, and why the user itself should have a right to claim a portion of the

user royalty; and furthermore, if all of these parties will get'an equal portion of the royalV,

how will the royalty be determined and divided, and who will be liable to pay the royalty? ln

other words:

8.5.1 Would the user himself have the right to claim an equal portion of the user royalty,

and from which party must the user claim his portion, eg from the author or the

owner?

8.6.2 Or would only the author have such right, and should he claim his portion from the

owner, or from the user, or from the produce or performer?

8.5.3 Or would the owner also have such right, and should he claim his portion from the

author, or from the user, or from the producer or performer?

8.6.4 Or should the performer, producer, owner and author (all of whom appear to have

the right to a portion) all claim their portions from the user, but the user himself also

being entitled to an equal portion?

8.6



8.7

8.8

8.8

8.9

ln the second place, another fundamentar flaw is that the proviso does not specif,/ which acts

would amount to the 'use of such copyright worr, nor does it speciry whether any use which

does not amount to infringement (ie'fair use') would still be subject to the user royalty. ln

other words, would persons who use a book (a riterary work) for entertainment purposes, for

educational purposes, for study purposet for private purposes, etc a[ be riabre to pay a user

royalty? would the persons who play a musical work for entertainment purposes, or as part

of a public performance, or for teaching purposes, or for relaxation in the privacy of one,s

home, etc all be liable to pay a user royalty?

ln the case of an artistic work (which may be a painting or a sculpture or an item of silverware

or jewellery), would the sale or auction of such an item constitute the 'use, of the work? lf so,

would the seller or auctioneer be the 'use/ of the work and thus be liable to pay the user

royalty? And if so, what would the amount of such user royalty be? And would the onus be

on the seller or auctioneer (as the user) to identify and locate the owner and/or author and/or

producer and/or performer, in order for the user royalty to be paid?

It is submitted that it would be essential for the concept of 'use', if any sort of user royalty

right is to be retained (a notion which the copyright Law committee opposes) to be defined

in a clear and legally justifiable manner.

It is submitted that the provisions regarding the payment of a user royalty right in respect of

the 'use' of certain copyright works will have to be seriously reconsidered and removed from

the Amendment Bill entirely.



8.10

8.11

lf the intention was, as we have assumed, to retain for authors the right to receive royalties

after they assign their copyright, this, too, needs serious and careful consideration. Firstly, one

needs to take into account the provisions of Clause 33 of the Amendment Bill which seeks to

make unenforceable any contract which purports to renounce a right afforded by the Act.

What this means is that no contract between an author and assignee in terms of which the

author renounces his right to receive royalties will be of any force and effect. While at face

value this may provide a modicum of protection to artists, writers and musicians who assign

their rights to publishers, record companies and the like, the reality is that many artists,

writers and musicians will simply no longer be afforded any opportunities at all with those

companies as, in respect of smaller and less successful artists, it might not be commercially

viable for the company to spend money recording, marketing and othenrrise developing the

artist when it will have to share royalties equally with them.

Secondly, however, there is also a difficulty in having all authors retain a right to royalties (ie.

in respect of all types of works). The Amendment Bill has clearly been drafted with the so-

called creative industries in mind (ie. the authors of novels, writers of songs, musicians, visual

artists etc) but the reach of the Principal Act is far wider. The definition of an "artistic work"

in the Principal Act, for example, specifically grants protection to works, trresoe of their

artistic oualitv, and includes, just by way of example, engineering and architectural drawings.

A logo designed for a company by a graphic designer would also qualify as an artistic work.

lmagine if Nike commissioned a graphic designer to design a new logo to replace its iconic

SWOOSH device and that graphic designer, who would be paid for his services, were to then

retain the right to receive an equal share of the royalty payable for use of the copyright work

(the new logo) on millions of pairs of shoes per annum.



8.72 Likewise, the definition of a riterary work incrudes, for exampre, text books, dictionaries and

encyclopaedias. Typically, publishing companies would contract and pay writers (sometimes

murtipre individuars) to write those books. Their compensation wourd be an agreed sarary, as

with any other job. Agreements are also often reached for, by way of exampre, attorneys with

knowledge in a speciarist fierd, to write text books for students in that fierd, without any

expectation of compensation and merely for the marketing varue that having their name on

the book wirr achieve. A[ of those sorts of dears wourd be stymied since the pubrishing

company wourd have to share royarties with the writers, who have arready received

compensation for their efforts in some other way. These proposed clauses will accordingry

have untold practical effects on the publishing, music and film industries in south Africa. A

likely consequence is that these companies will simply begin contracting with artists, writers

and musicians outside of south Africa to avoid these problems, thus taking livelihoods away

from the very people the Amendment Bill is seeking to protect.

Thirdly, however, the insertion of the autho/s inarienabre right to a royarty as a oroviso to,

therefore a ouarification of, the excrusive riqhts of copvright is probrematic. By adding the

autho/s inalienable right to a royalty in these terms (that the right can be exercised against

anyone who makes a copyright protected act in respect of the work) as a provrso to the

Principal Act's grant of excrusive rights, it means that those rights are no ronger

exclusive. rmagine a copyright owner trying to ricense such a right in these circumstances -
would the licensee not demand that aI authors, producers and performers, etg of the work

be joined as licensors; or an indemnity against claims by authors, producers and performers,

etc, that the prospective licensor may well be unwilling to make? And what would happen in

infringement claims? The qualification ofthe exclusive rights of copyright by the ,.ina lienable

right to a royalty" is a fundamental error and the introduction of all of these provisos must be

8.13

removed.



8.14 It should be noted that the Committee does not perse object to a policy proposalthat authors,

musicians, performers, etc, should receive fair remuneration - indeed, the riSht to fair

remuneration is enshrined in some ofthe treaties. The problem is that the solution currently

proposed by the Amendment Bill incorrectly detracts from riShts of copyright owners that are

meant to be exclusive and thereby makes them non-exclusive. ln addition, it gives persons

who are not copyright owners rights to claim against the world, not a8ainst the party they

contracted with.

8.15 Fair remuneration for authors and performers would be far better handled in a distinct

chapter of the Act.

9. Rovalties in respect of sound recordinPs/needletime

9.1 The purpose of section 9A of the Copyright Act is to establish the riSht of copyright owners of

sound recordings to receive royalties (so-called needletime royalties) or licence payments for

the broadcast of their copyright protected sound recordings, as envisaged in sections 9(c) -

(e) of the Copyright Act. Also, the section establishes the riBht of performers whose

performances are featured on the sound recordings to share in in needletime royalty

payments received by the copyright owners of the sound recordings.

ln practice, collecting societies have been established and accredited to administer and collect

needletime royalties from music users. ln particular, the South African Music Performance

Rights Association (SAMPRA) collects needletime royalties on behalf of the copyright owners

of recorded music. Typically, music users will obtain a licence from SAMPRA for the use of

recorded music as envisaged in terms of sections 9(c)-(e) of the Copyright Act.

9.2



9.3

9.4

9.5

some of the core issues that were identified in the cRc Report of 2011 insofar as the music

industry is concerned, were concerned with ensuring that copyright owners and performers

receive appropriate remuneration for the commerciar use of their protected works and

performances. pertinent industry issues that were identified to be in need of formal

clarifi cation included the following:

9.3.1 whether royalty fees should be paid retrospectively for uses of recorded music and

from what date that payment is due; and,

9.3.2 what would amount to a fair remuneration or sprit of the needretime royarties

between copyright owners and performers featured on the recordings.

The Amendment Bill seeks to address some of these issues and, as discussed further berow, it

does achieve the commendabre goar of estabrishing much needed crarity to the music industry

that fair remuneration for performers would be a so%-split of the needletime royalties.

The Amendment Bill goes further though and seeks to introduce an onerous additional burden

on music users to provide prior and prescribed notices of their intended usage of recorded

music as envisaged in sub-clauses 9A(1XaA) - (aE). tt is submitted that the establishment of

a bureaucratic, lengthy and cumbersome prior clearance procedure for music users would not

achieve the objective of growing income streams for copyright owners and the performers

featured on recorded works as section 9A sets out to do. on the contrary, this would rather

contribute to the discouragement ofthe commercial use of recorded music in many instances,

which could lead to users rather turning away from the use of recorded music or from paying

appropriate licence fees to begin with. Bureaucratic clearance processes could lead to an
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9.9

9.10

9.11

although it is possible to make use of a copyright protected work, it is not the ,copyright, in

that work that is used or utilized or reproduced or communicated to the public, but rather the

work itself. lt is therefore recommended that the term 'copyright use/ be removed from the

proposed amendments to Section 9A (and, as has already been suggested, from the

Amendment Bill as a whole, wherever the term is introduced).

We submit that Clauses 9A(1XaA) - (aE) be deleted as the introduction of a bureaucratic,

lengthy and cumbersome prior-clearance procedure (which is not well defined to begin with)

would only serve to discourage the use of recorded music, leading to the generation and

collection of less needletime royalties for distribution to copyright owners and performers.

The introduction of Clause 9(2)(a) represents a positive development of the law insofar as it

establishes that needletime royalties shall be split on a 50/50 basis between copyright owners

of sound recordings on one hand, and the performers whose performances are featured on

the recordings on the other hand. This settles a key dispute in industry since the

reintroduction of needletime into our law and this development is therefore commendable.

It would be ideal if the amendment would go one step further to clarify that all performers

who are featured on a recording shall share the performe/s share of the needletime royalty

on a 50/50 basis. As a sound recording could feature the performances of many different and

numerous artists, singers, musicians, back-ground performers, etc., it is important to establish

that every single performer featured will share equally in the performer's 50% share of the

needletime royalty that is shared with the copyright owner of the sound recording. lt could

also be considered to introduce a different share in the performer,s royalty for so-called



'featured performers' (main performers on a recording) as opposed to 'non-featured

performers' (backing singers, musicians, etc.).

9.72 Also, the reference in the Clause to'the user, performer, owner, producer, outhor, colleding

society, indigenous community, community trust or Notiondl Trust of the copyright who

receives poyment of a rcyolty in terms oI this sedion sholl shore such royolty with ony

performer whose performonce is feotured on the sound recording' is nonsensical as the user

of a sound recording should never be entitled to receive a royalty for the use of the copyright

protected material that he has had no hand in creating. The producer or collecting society

also does not have the right to share in needletime royalties. These royalties are shared by

the copyright owners of the relevant sound recordings and the relevant performers featured

on the sound recordings.

9.13 lt is therefore recommended that this very important Clause be reconsidered and amended

to ensure that the positive development of establishing clarity on the 50/50 split of

needletime royalties between copyright owners and performers not be undone by vague and

practically incorrect wording.

9.1,4 These two sub-clauses (b) and (c) appear to contradict Clause 9(2)(a) as the sub-clauses

suggest that the copyright owner and the performer(s) need to agree on the needletime

royalties applicable and, in the absence of such an agreement, the parties may take the matter

to the Tribunal.



9.15 Forrowing the commendabre and good work done through the introduction of crause g(2)(a),s

clarity on a key dispute that has been ongoing in the music industry for nearry a decade, the

sub-clauses that follow the commendable deveropment of our law, may serve to undo that

good work as it casts some doubt over whether performers would indeed be able to claim a

50% share of needretime royarties in situations where the copyright owners disagree.

9.16 lt is therefore highly recommended to delete sub-clauses (b) and (c) as these clauses do not

add anything to the positive development that performers are recognized in sub-clause (a) to

have a right to receive 50% of needletime royalties. ln fact, the mentioned sub-clauses may

rather serve to reintroduce the situation of uncertainty and vagueness that presently plagues

the music industry insofar as the split of needletime royalties is concerned.

10. CollectingSocieties

!o.2 clause 228(7) suggests that, where there is no collecting society for a right or related right

granted under copyright, the user, performer, owner, producer or author may enter into such

contractual arrangements as may be prescribed.

10.1 lnsofar as entities seeking to become accredited as collecting societies are concerned, it is

suggested that the same wording be used as per the wording of the Regulations on the

estoblishment of collecting societies in the music industry (Government Notice No. S77) and

that reference be made to 'Any person or licensing body intending to oct os o representdtive

collecting society by'. Presently, the wording of the relevant clause in the Amendment Bill

only refers ro'ony person who...' and there does not appear to be any particular reason for

the change from the wording contained in the mentioned Regulations.



10.3 The wording and intended purpose of this Clause is rather vague. lt appears to suggest that

in instances where no collecting society has been accredited to collect royalties on behalf of

the relevant copyright owners, or in instances where the copyright owner is not a member to

the relevant collecting society, the parties concerned (e,g. user, performer, copyright owner,

etc.) may only enter into agreements that are prescribed for such situations.

to.4 First, it is not clear what is meant by 'controctuol ogreements thot ore prescrlbed' as this is not

defined further. lt is uncertain what the format of the relevant agreements need to take and

by which body the format would be approved or prescribed.

10.5 secondly, copyright owners should be free to contract in any manner in which they are

comfortable doing so. Any attempt to restrict the right to enter into agreements that the

individual parties deem fit, insofar as the use of copyright protected works are concerned,

does not appear to be good in law.

10.6 As this Clause 228(7) of the Amendment Bill does not add any positive development of our

copyright law, and may only serve to introduce vagueness and ambiguity, it is suggested that

it be deleted.

to.7 The definition of parties Clause 22C(1)(a) - (b) who may decide to exclusively authorize a

collecting society to administer any right in any work and to issue licences and/or collect

royalties on their behalf should not include a 'use/ as a user who is not the copyright owner

himself would under no circumstances have any right to authorize the licensing of the rights

in the relevant works or the collection of royalties on behalf ofthe user. To avoid a possible

situation whereby the user of copyright protected materials could claim to have competing



rights to the copyright owner of those materialt it is highly recommended that the term ,use,,,

be deleted from the definition of parties in this clause. The term 'owner, should also be

developed to read 'copyright owne/, which would negate the need to include the term

'outhol as well as an author who assigned their copyright may not have a claim to receive

royalties from a collecting society and may not have any rights for that society to administer.

10.9 Following on from the above comments relating to the erroneous and possibly problematic

inclusion of the term 'usel in the definition of parties who may authorize collecting societies

to administer their rights and collect royalties on their behall it is submitted that the term

'usel should also be deleted from Clause 22C(3)(c). Needletime and other royalties for the

use of recorded works will simply never be distributed to the users ofthose works. lt is rather

the users of the works that need to obtain appropriate licences to use or play the recordings

and those payments are distributed to the copyright owners and to the performers featured

on the recordings. There simply is no place for the 'users' of sound recordings to be included

in this Clause and the term should be deleted.

10.10 Followlng on from the above comments, the term'use/ should be deleted from clause 22D

as well, for the same reasons as expressed above. lt is incorrect (and potentially in conflict

with the rights of copyright holders) to state that the'use/ of a copyright protected work

would have any right to authorize the administration of the copyright in that work, or to

exclusively authorize a collecting agenry to collect royalties on behalf of the user or, as

10.8 The same amendment is suggested for clause 22c(1)(b) as a 'usel who is not also a copyright

owner, would not have the right to authorize a collecting society to administer rights in the

recorded works on the user,s behalf.



envisaged in this Clause, to state that a collecting society is'subjed to the control of the users' .

The inclusion of the term and the equation of the rights of users to the rights of copyright

holders are deeply troubling and concerning inclusions in the Amendment Bill which should

be deleted to ensure that the integrity of our copyright law remains intact.

t!. Resale rovaltv risht

11.1 Clause 9 ofthe Amendment Bill proposes to insert Sections 98 to 9F into the Principal Act.

t7.2 At the outset, the title of the proposed section is misleading and should read ,,Resale Royalty

Right" or "Right to Resale Royalby''. The title currently proposed is "Resale o/ Royalty Right,,,

but the proposed section does not describe the artist's royalty right being resold. Rather, the

proposed section provides for artists to receive a roya lty when their work is resold subsequent

to first sale or transfer of ownership.

11.3 The nature of the "artistic work" to which this section applies should be restricted to include

only specific works of visual arts. Following best practices in other jurisdictions, it would be

prudent to insert a section that specifically excludes the resale royalty right from being

applicable to, forexample, architectural and engineering drawings, circuit layouts, commercial

logos, app icons and the like.

lt.4 "Artistic work" means, irrespective of the artistic quality thereof, paintings, sculptures,

drawings, engravings and photographs; works of architecture, being either buildings or

models of buildings; or other works of craftsmanship. The current definition of,,artistic work,,

therefore includes technical drawings, commercial logos or symbols and works of



architecture. lt is common for these works to be commissioned by a third party and / or used

for commercial purposes (other than in the circumstances of dearing in works of art). rt is

neither practical norjustifiable to grant authors ofthese works a royalty on the assignment or

resale of these works in the same manner as is envisioned for works of art such as paintings

and sculptures.

11'5 An "adaptation", in relation to an artistic work, includes a transformation of the work in such

a manner that the original or substantial features thereof remain recognisable. presumably,

the author of the "adaptation" is similarly entitled to a resale royalty. lt is not clear whether

the author of the original work is entitled to a royalty on subsequent sales of an ,.adaptation,,

of the artistic work. lf so, it is not clear whether this royalty is in addition to the royalty cla imed

by the author of the "adaptation" or whether the royalty rate remains constant and is to be

shared by these authors.

11.6 Proposed section 98 repeatedly refers to the "user, performer, owner, producer or author of

an artistic work". This phrase, as elsewhere in the Amendment Bill, is problematic, particularly

in the following circumstances:

7L.6.f Section 9B(3): As a description of persons being entitled to a resale royalty;

17.6.2 The definition of "artistic work" does not include any work for which a ,,performer,,

can be the author. The "autho/', in relation to an artistic work, means the person

who first makes or creates the work, namely a painting, sculpture, drawing,

engraving and photograph; work of architecture, being either buildings or models

of buildings; or other works of craftsmanship.



17.7

11.6.3 lt is not apparent how the author of an artistic work can not be the "first a utho/' of

the artistic work. lf subsequent authors (presumably of adaptations or

reproductions of the work) are to benefit from a resale royalty, this arrangement

should be clarified and a distinction must be made in references to the first author

and subsequent authors of a work.

Section 9B(4): "Whether or not the author is the first user, performer, owner, producer or

author of an artistic work and has entered into an agreement ... to assign, waive or charge a

resale royalty right in contravention of this Act";

tt.7 .L It is not clear how the author cannot be the first author of the work. lf subsequent

authors (presumably of adaptations or reproductions of the work) are to benefit

from a resale royalty, this arrangement should be clarified and a distinction must

be made in references to the first author and subsequent authors of a work.

Lt.7 .2 This section does not permit artists / authors to negotiate a resale royalty rate that

is higher than that prescribed by the Minister.

11.8 Section 9C: Proofof user, performer, owner, producer or author;

11.8.1 This section should refer only to the author or multiple authors of a work wherever

reference is made to the "user, performer, owner, producer or author/, ofthe work.

It is not possible for an artistic work to be the work of more than one,,user,

performer, owner or produce/' - it can only be the work of one or more ,,authors,,.

Furthermore, section 9B grants only the "autho/' of an artistic work a resale royalty



right and provides that this right is inalienable, while sections 9B(4), 9E(1) and 9E(2)

invalidate any assignment or waiver of this right and render such actions unlawful

and unenforceable.

11.9 Section 9D: Duration of resale royalty right:

11.9.1 This section should refer only to the author or multiple a uthors of a work wherever

reference is made to the "user, performer, owner, producer or autho/, ofthe work.

It is not possible for the "user, performer, owner or producer,, to have a resale

royalty right in an artistic work. Section 98 grants only the ,,autho/, of an artistic

work a resale royalty riBht and provides that this right is inalienable, while sections

9B(4), 9E(1) and 9E(2) invalidate any assignment or waiver of this right and render

such actions unlawful and unenforceable.

11.10 section 9F(3) states that a resale royalty right that passes to one or more persons in

consequence of a testamentary disposition, may be exercised by each of them independently.

This section does not clarify whether these persons may each claim the prescribed resale

royalty or whether they are entitled to the portion not yet claimed by the other party.

72. Fair use and fair dealing

t2.L clauses 10 to 19D of the Amendment Bill seek to add to section 12 of the principal Act by

substituting a new subsection (1). section 12 0fthe principal Act relates to general exceptions

from protection of literary and musicalworks.
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thus open to interpretation, particurarry if no contrors are put in prace to avoid abuse of the

section' This may open the froodgates to many groups of peopre aftempting to rery on this

provision when making reproductions of works without the copyright owner,s consent.

72.6 Proposed section 12(1)(c), contrary to the existing proviso to section 12(1) of the principar Act,

now states that source and name of the author sha[ be mentioned ,to the extent reasonabry

practicable and appropriate". This is too vague and we submit that the existing wording in the

Principal Act should remain

12.7 The recommendations of the Copyright Law Committee are that:

L2.7.1 lf "fair use" and "fair dearing" are both to remain then we suggest that section 12(lxa) is

reworded to read "rn addition to uses specificafly authorised, fair use in respect of a work or

the performance of that wotk does not infrinoe coDvrioht in instonces such os.,

mentioned"

12.7.2 Proposed section 12(1xc) shourd not be impremented and the wording ofthe existing proviso

to section 12(1) shourd be more crosery folowed. our recommended wording wourd be: ,.!91

th" orrpor"r of pur.sr.ohr (") .nd (b). th" ,orr." .nd n.r" of th" urtho, ,hrll b.



13. Extension of senerat exceDtions from Goovright protection: qeneral exceotlons and Darallel

importation

13.1 clause 11 ofthe Amendment Bill proposes a new addition to the Principal Act, namely sections

12A and 128.

!3.2 The introduction of a General Exception section that seemingly applies to "all works" is

arbitrary and does not Bive due regard to the fact that specific exceptions are more relevant

to some works than to others (hence why sections 12 - 19 of the Principal Act apply specific

exceptions to different categories of works).

13.3 proposed section 124(1)(a) replicates that of existing section 12(3) which relates specifically

to exceptions pertaining to literary and musical works. There is no mention that the existing

Section will be repealed so this is essentially a duplication insofar as same applies to literary

and musical works. Similar considerations relate to proposed Section 12A(1)(b) which is

included under existing section 12(4) although the wording has been amended to include all

teaching and all illustrations as opposed to just illustration for teaching so is more widely

applicable, and appears to defy one of the main objectives of the Bill which is to better benefit

authors of works in which copyright subsists.



13.4

13.5

section 12(5) of the Principal Act is an exception that only applies to literary and musical works

and has its roots in the Berne convention - to cater for countries rike canada that have more

than one time zone where broadcasters have to reproduce works such as musicar works at
thesametime. Clausellof the Amendment Bill proposes to add a new Section 12A(1Xc) that

will have an exception in about the same terms appry to or copyright works - without

replacing Section 12(5) of the principal Act.

Ephemeral copy exceptions are necessary to make technorogicar apprications work (e.g.

broadcasting, as in this case, or computers), but the probrem musicians have with section

12(5) is that the copy only has to be destroyed after G months, which, in their view, is more

than ephemerar and has been abused by, for exampre, the sABc (in that the sABc berieves it
has an inherent riSht to make copies od infinitum for the six-month period for no apparent

business reason,l' The response of the [music] pubrishing industry has been that the

broadcaster must therefore show proof of destruction of copies after six months. Naturary,

the broadcaster has been unabre to do this, but nevertheress continues to use the exemption

as a toolto negotiate for lower blanket licence fees in general.

13.6 The corresponding UK provision

deals with it as a statutoriry impried term of a ricence, appries to more categories of copyright

works (but not all works) and the time period is 2g days.

73.7 Proposed section 12A(1)(d) is a repeat of existing section 12(6)(a) and (b) of the principar Act

so there will be duprication in the Act if amended unless existing section 12(6) is repeared_

I



13.8 Proposed section 12A(1)(e) is an extension of existing Section 12(7) of the Principal Act the

latter of which allows for reproductions of any articles published in newspapers or periodicals,

or in a broadcast of any economic, political or religious topic only if the reproduction or

broadcast has not been expressly reserved and the source is clearly mentioned. Proposed

12A(1Xe) of Amendment Bill now states that the name of the original source and author must

be indicated "where practicable". This is open to abuse and should be amended to be more

in line with existing wording of section 12(5) of the Principal Act.

13.9 Proposed section 12A(1Xj) is a dangerous introduction in that it is too close to comfort to file

sharing.

13.10 The recommendation of the Copyright Law Committee, if proposed Section 12A is to remain,

is that, as section 12(5) of the Principal Act already has made provision for an 'ephemeral copy'

life span of only 6 months before such reproduced work is to be destroyed, it is unclear as to

why this has been duplicated in proposed 12A(1)(c) save for the fact that this section will now

apply to "all works" under this generally applicable exception. lt is proposed that the existing

section 12(5) just be amended, if it is to remoin,lo now include the proviso which relates to a

longer preseruation in a broadcaste/s archives of works of an 'exceptional documentary

nature' subject to obtaining consent from the copyright owner.

13.11 Proposed 12A(1Xe) of the Amendment Bill is open to abuse and should be amended to be

more in line with existing wording of section 12(6) of the Principal Act in that the beginning of

the sub-section should state: "subject to the obligation to

of the uthor - ".

clea rlv i icate the source nd name



73.72 Proposed section 12A(1)fi) should be deleted in its entirety.

13.13 Further, crause 13 0ftheAmendment Birr removes section 16from the principar Act_generor

exceptions regording protection of cinemotogrophflms; Clause 14 removes Section 17 from

the Principar Act - generol exceptions regording protection of sound recordings; crause 15

removes section 1g from the principar Act - generor exceptions regording protection of

broodcosts; and Crause 15 removes section 19 from the principar Act - gen eror exceptions from

protection of progromme-corrying s,lgnols. These sections have presumably been removed by

the Amendment Bill as they are now dealt with under clause 11, which proposes the insertion

of Section 12A in the principal Act - gen erol exceptions from copyright protection.

13.14 Due to the widery varying nature of the many types of copyright works, some of the generar

exceptions as proposed by section 12A simpry cannot appry to aI works and it is for this very

reason that there are currentry different exception crauses for each type of work in the

Principar Act' For exampre, it is uncrear how the transration exception (proposed section

12A(1xf)) can apply to programme-carrying signals or how the media/current

events/newspaper exception (proposed section 12A(1)(e)) can appry to computer programs.

Therefore, the commentary above relating to the proposed section 12A should be taken into

consideration.

13.15 lnsofar as proposed section 128 is concerned, our courts have prevented parallel imports by

relying on copyriSht laws and so this proposed insertion would conflict with existing case law

in South Africa.

6 Frank & Hirsch (pty) Ltd v A Roopanand Brothers (pty) Ltd 1993 (4) sA 279 (A)
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75.2 The exception contained in proposed Section 138(1) of the Amendment Bill applies to "ony

person" which is open to abuse.

15.3 ln accordance with proposed Section 138(2Xa) "Educational establishments" are not defined.

Could this include course-pack service providers whom make copies of study materials for a

profit - if so, this allows such parties to benefit from such exception.

L5.4 The introduction of proposed 13B(4)(a) allows a uthors of publicly funded (at least 50% publicly

funded) works which appear in collections to make this work available to the public under a

public licence or by means of an open access institutional repository in the final manuscript

version despite granting any exclusive rights to a specific publisher. Again, this does not

incentivise publishers to invest in the development of such works if no reward/financial

incentives will be forthcoming. The use of this exception in relation to articles published in

subscription journals will undermine the subscription business model and will ultimately cause

scientific publishers to be dis-incentivised from publishing the work of South African scientific

authors, which in turn will expose South African scientific authors to low-quality Open Access

publications who publish quickly and without proper peer review (so-called predatory

publishers).



15.5 Although the introduction of a proviso is included to the proposed exception in section

13(8)(6) in that the reproduction exception doesn,t appry to reproductions for commerciar

use, it goes a step too far when it implies that a reproduction for educational but commercial

purposes is allowed if the commerciar product is over-priced when compared to books of a

similar nature' Factoring price considerations into the copyright Act wi have massive

interpretation imprications as it wiI open the door to the abuse of this provision.

15.5 Proposed section 138(G) of the Amendment Birr refers to ,,permission 
under subsection (1),,

which appears to be erroneous as there is no reference to permission under subsection L as

this was omitted in this version of the Amendment Bill from the 2015 Bill.

t5'7 The recommendation ofthe copyright Law committee is that proposed section 138 should be

removed or reworded so it is more limited in its application.

16. General exceptions reqardins orotection of comDuter proprams

clause 17 of the Amendment Bi[ seeks to reprace section 198 of the principar Act in its

entirety. The proposed exceptions appear to be aimed at alowing persons, having the right

to use a copy of a computer program, to do certain acts, in relation to that authorised copy of

the computer program, necessary to achieve interoperabirity with another computer

program. lt appears to be a beneficial addition to the Act.



f7. General exceptions resardinp of co works for libraries , archives,

clause 18 of the Amendment Bill seeks to add section 19c and 19D to the principal Act. The

copyright Law committee supports the introduction of section lgc. whilst the introduction

of section 19D is also beneficial and gives persons with disabilities access to "an accessible

format copy" of presumably oll works for his/her benefit, the definition of .,person with a

disability'' includes a person who has "a perceived,, physical, intellectual, neurological or

sensory impairment. This is open to abuse and we recommend that the definition of ,,person

with a disability" must exclude the words "e_pelelyed p(.

18.1 clause 19 of the Amendment Bill seeks to amend section 20 of the principal Act, which deals

with moral rights. First, the Amendment Bill seeks to substitute subsection 20(1) of the

Principal Act with wording that confirms the existing rules that the moral rights to

accreditation and inte8rity are indivisible from the persona of the author. The provision once

amended will extend to allworks. This proposed amendment is welcomed. With reference to

the proposed amendment to subsection 2o(1), in addition to the deletion of the ,,a television

broadcast", we recommend that the word "a!" is inserted before ,'audiovisual 
fixation',.

18.2 The Amendment Bill then seeks to substitute subsection 2o(2) of the principal Act with

wording that restates the standing of the author with regards to claims for the infringement

of moral riShts. we are of the respectful view that the proposed amendments to subsection

20(21 are unnecessary. The proposed amendment does not change the provision that it is the

author who can take action for an infringement of moral rights, but weakens the autho/s

museums and ealleries and oersons with disabilities

18. Moral Rishts



rights by using the term "comprain". Furthermore, chapter 2 ofthe principar Act refers to the

rights avairabre to the "owner" of the copyright. we recommend, therefore, that this

subsection remain unartered as it is already clear that the author has the same rights that the

owner of copyright has in Chapter 2 of the principal Act.

18 3 lt appears that the drafter's intention behind the proposed new subsection 20(3) is to confirm

the current position in law that moral rights last for the lifetime of the author, and it is an

action that onry an author can take. The proposed new subsection 20(4) goes on to confirm

that the transmission of moral riShts is expressly denied. we are of the respectful view that

the reference to moral rights ofthe author in respects ofjoint works being extended until the

end of the lifetime of the last surviving author, without the possibility of transmission of the

moral rights from the previous authors, is unnecessary and confusing. we respectfuly

recommend that the new subsection (3) simply read as follows: ',An outhor,s right to cloim

infringement under subsection (2) lopses on the dote of the dedth of the outhor.',

18.4 The referencing of the exceptions in Section 12 of the Principal Act in a new subsection 2O(4)

takes away the moral rights of authors in the event that exceptions apply, something which

has never applied in South African law. We also note that many of the exceptions weaken the

authors' right to be credited for their works (from a requirement that the name of the author

"sholl be mentioned' to "sho be indicated os for os is procticobre". we submit that

weakening authors' riShts in this manner are not in accordance with the underlying principles

of the Amendment Bill to improve the position of authors and recommend that the wording

of the Principal Act be retained. we therefore respectfully recommend that the proposed

wording of new subsection 20(4) be limited to: "A right contemploted in subsection (7) is non-

transferoble."



19.1 Subsection 21(1)(c) presently provides that when a person commissions an author to make

one of certain (limited) categories of works (hereinafter "the specified work(s))", and, subject

to payment or agreement between the parties to pay for it in money or moneys worth, the

person commissioning the work shall be the owner of copyright in the specified work. This

provision is an exception to the general rule provided by subsection 21(1Xa) namely that the

ownership of copyright conferred by section 3 or 4 on any work shall vest in the author or, in

the case of a work of joint authorship, in the co-authors of the work.

t9.2 The specified works or categories of works stipulated in subsection 21(1)(c) and hence

affected by the commissioning provision, are the following: "the taking of a photograph, the

painting or drawing of a portrait, the making of a gravure, the making of a cinematograph film

or the making of a sound recording."

19.3 The first, and somewhat minor, aspect of the amendments proposed to this subsection is the

addition after "cinematograph film" of the term .,or audiovisual fixation.,, Although this term

is not defined in the Principal Act, its meaning is reasonably clear as a digital alternative to

"cinematoBraph film" and is to be welcomed in the digital era, and accords with commercial

reality.

19.4 ln further support of such widening of this subsection, it is proposed that, although it falls

outside the scope of the Amendment Bill, the Legislature and the Portfolio Committee should

consider in principle the widening of this subsection further to apply to all works (or categories

ofworks)subject to copyright protection. This would give the person commissioning anvwork

the right not only to own the work itself but also to the ownership of all copyright attached to

19. Ownership of Copvrisht - commissioned work



such work either by contract or though defaurt (as set out in the proposed proviso to this

subsection).

19'6 The principle and major amendment that is proposed to this subsection is that the ownership

of copyright for the specified works shaI be governed by contract. Arthough this changes the

position as at present, it is not objectionabre or undesirable, more particularry when taking in

to account the proviso to the proposed amendment (that wifl be discussed in the paragraph

below). The proposed amendment contrasts with the present determining position ex /ege

where the person commissioning the specified work wi own the copyright in that work.

However, the position at present can be varied by the parties, ifthey so wish, and they can by

contract voluntarily assign the copyright in the work, whether the specified work or not, to

the other party.

L9.7 The second and major amendment that is proposed is the addition of a proviso to the

amended subsection, which firstly provides that, in the absence of a valid contract (between

the parties), ownership shall vest in the person commissioning the work. This provides a

default position that in effect corresponds with the present subsection. Accordingly, this is an

acceptable provision.

19.5 Before commenting on the further aspects ofthe proposed amendment, it is pointed out that

the subsection as it stands, and as proposed to be amended, incrudes the term ,,the making

of a gravure." This is a term of printing art that dates back about 150 years and is no ronger

used or understood in the fierd of printing. rt is proposed that this term shourd be dereted

from the Principal Act because it is no longer used or understood.



19.8 The third and major amendment that is proposed is a second (and novel) provision in the

abovementioned proviso providing that, following on the circumstances set out above, the

author of the work shall have a licence to exercise any right which by virtue of the principal

Act would, apart from the licence, be exercisable exclusively by such author. This is a novel

provision and a major departure from the present commissioning position. There is no good

reason for this provision inter olio, firstly, because the person commissioning the work will

usually choose, if so desired, a suitable person to commercialize the work; and secondly

because such author(s) usually do(es) not have the interest or means to commercialize the

work. Thirdly, it appears that the author would be granted rights wider than those generally

Eranted to a licensee ie the full economic rights of a copyright owner, which would be totally

unacceptable. Hence this novel provision should be deleted ln toto from the proviso in the

proposed amendment.

20. Validitv of assiqnments limited to 25 vears

20.7 The amendment provided for in Clause 22(b) follows from the recommendations set out in

chapter 10.12.10 of the 2011 CRC Report where it was reported that a significant amount of

royalty distributions do not accrue to the relevant authors of musical works (,,musicians,,) due

to the fact that their rights were assigned to third parties in, it is assumed, desperate

circumstances. The introduction that the period applicable to assignments of copyright

relating to musical works be limited to a 25 year period has been recommended by the CRC in

an attempt to address the apparent imbalance of fairness of the valuations placed on these

assignments. Such an amendment will thus provide for automatic reversions ofassigned rights

after 25 years (from the date of agreement of such assignment).



20.2 lt appears that the Legislature's intention is to afford musicians a second opportunity to

negotiate a higher royalty rate for the particular musical work. However, the current wording

of the proposed amendment to section 22(3) of the principal Act creates ambiguity and

uncertainty on a number of issues as discussed below. Furthermore, as the amendment is said

to follow the us copyright Act, it is suggested that the wording from the us copyright Act be

used

20.3 Firstly, the amendment does not provide that the copyright will revert to the author upon

completion of the 25 year duration, and so would need to be expressly provided, if indeed

that is the intention and the clause is to remain.

20.4 The second shortcoming in the current wording is that the limitation of the assignment period

is not limited to musical works. This could have severe and unconscionable consequences.

One of the practical difficulties of this amendment in its current form, could cause is if, for

example, the DTr commissions a design to a company to design the DTr,s new logo, the

designer would assign the copyright subsisting in the logo to the DTI on completion of the

commission (as such an artistic work does not fall within the existing section 21(1)(c) of the

Principal Act nor the proposed amendment of section 21(1xc) of the principar Act). However,

under its current wording, this amendment provrdes that the copyright in the rogo would

revert back to the desiSner after the 25 years, being long after the DTI has acquired substantial

800dwill in the trade mark. one could extrapolate this example to all industries (e.g. the

commissioning of a website where the copyright would revert to the website designer after

25 years; the commissioning of engineering or architecturar drawings where the copyright

would revert to the draftsman after 25 years, etc.). rn the result, the potential damage as a

result of the unintended consequences would dramatically outweigh the possible benefits



20.5

20.6

20.7

arising from the Legislature's initial intention behind the proposed amendment. lncidentally,

all these examples also demonstrate the unfairness of the artist's retention of a right to share

equally in the royalties paid for use of these types of copyright works (clauses 4, 5 and 6 of

the Amendment Bill). Not only would the copyright revert to them after 25 years, even though

they were commissioned and paid for the work initially, but they would be entitled to share

equally in the royalties in the meantime.

Thirdly, further uncertainty arising from this proposed amendment is whether it would be

possible for the author to assign the copyright again for the remainder of the term of

protection of the copyright and whether the assignment would again be limited to 25 years,

lf the provision on the initial 25 years limitation is to remain, it is recommended that no further

limitation is placed on the assignment duration because after the first 25 years, the author of

the copyright should be in a stronger negotiating position as to negotiate a more equitable

royalty rate or assignment fee. clarity on this point needs to be included in the wording of the

proposed amendment.

Fourthly, with regard to the introduction of the reference to the Schedule, the assiBnment

and licensing provisions of the Principal Act are already read with the provisions of the

Schedule, which make the reference superfluous.

Finally, regarding the principle ofthe amendment, once cannot ignore the potential damaging

consequences that this amendment could have on the South African economy and musical

industry. For example, a method of avoiding this 25 year limitation on assignments would be

to purchase musical works not created in south Africa or by south Africans in order to ensure

that there would be certainty as to the ownership of the copyright in the musical work for the

duration of the period of protection. This difficulty would extend to all categories of copyright,
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management information'and the related new section 23(1)(b) that specifies that tampering

with this information amounts to an infringement of copyright is a welcome addition to the

Principal Act.

22. Additional criminal offences

22.! Clauses 25 and 27 of the Amendment Bill seek to introduce certain new a nd additional criminal

offences. They are a vast improvement on the various additional and inappropriate offences

contained in the 2015 Bill and are restricted to the circumvention of technological protection

measures only. Most of the 'new' criminal offences are already criminalised in section 86 of

the Electronic communications and Transactions Act No. 25 of 2002, and the appropriate

penalties are prescribed by section 89 of that Act. G iven that these acts dea I with devices that

are specifically designed and used to allow copyright infringement, however, it is submitted

that the additional inclusion of these offences in the principal Act is welcome.

22.2 The Amendment Bill does create additional offences regarding the importation and letting for

hire of devices that circumvent technological protection measures, which is also welcomed.

The provisions contained in clause 25 inserting section 27(7) into the principal Act (and

unnecessarily repeated in sections o(U - 1(4)) should effectively contribute to a decrease in

piracy if implemented as drafted. rt does not, however, cover the procurement for use, the

design, the adaptation for use or the mere possession of devices that circumvent

technological protection measures, like the ECT Act.



22.3 Further, although it may not be desirable to further criminalise the mere possession or even

the procurement for use of such circumvention devices, this clause should be further

amended and expanded to include other prohibited acts to cover the creators and distributors

of circumvention devices as follows:

"Any person who, ot the time when copyright subsists in o work thot is protected by a

technologicol protection meosure opplied by the owner ol the copyright-

(o) mokeE desions. odapts for use. importg sellg distribute, letS for hire, offer| or

expose| for sole or hire, or odvertise| for sale or hire, o technologicol protection

meosu re ci rcu mve ntion device if-,,

22.4 Most of clause 27 appears to be a repeat of clause 25 in a slightly different guise. lt is

submitted that most of Clause 27 is unnecessary in light of Clause 25, in that both sections

cover and criminarise the circumvention of technorogicar protection measures.

22.s The proposed new Sections 28O (1) - (4) are repeats of Clause 23 and are superfluous.

22.6 ln addition, the proposed new section 2go(5) stipulates when a technological protection

measure is deemed to be effective, and refers to a few specific examples. rt is actually not

necessary to stipulate when a technological protection measure is deemed to be effective,

and the proposed new definition of technical protection measure adequately defines what is

meant by the term without the need to refer to any specific examples that may quickly

become outdated. This sub-clause is also therefore superfluous.



22.7 Further, the proposed new section 280(6) stipulates that the provisions of the Amendment

Bill relating to technical protection measures should be read together with the provisions of

sections 86, 87 and 88 of the Electronic communications and rransaction Act No. 25of 2002.

The general rules of interpretation of statutes already dictate that this is the case, and this

subsection is also superfluous. Furthermore, where two separate clauses deal with the same

subject mattet this creates unnecessary uncertainty and is likely to create difficulties in

interpretation. The proposed new section 28o should simply be deleted from the Amendment

Biil.

22.8 lt would appear that this section is intended to bring in exceptions in respect of technological

protection measures akin to those in the European copyright Directive No. 2001/29/EC of the

European Parliament and of the Council of 22 May zOOf on the harmonisation of certain

aspects of copyright and related ri8hts in the information society. The manner in which the

exceptions are proposed to be implemented in the Act is, however, problematic.

22.9 ln its current form, these exceptions would effectively nullify the protections sought to be

introduced by section 27171 (and section 28O) for technologically protected works, and

furthermore make access control measures ineffective and all content available on platforms

with legitimate access control open to piracy.

22.L0 rhe provisions of section 28p(2) effectively enable persons who wish to circumvent a

technological protection measure to take the Iaw into their own hands. All that they need do

is to give notice that they intend to circumvent the protection measure (citing a provision of

the Principal Act justifying their conduct, which may be entirely spurious and unfounded) and
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22'13 The proposed new section 28R prohibits conduct and creates offences in respect of copyright

management information, being the information that is conveyed with a work that identifies

the owner, and specifies the nature of the copyright. rt effectivery acts as a notice of the

protection afforded to a copyright work in order to give recognition to the owner and to try

deter infringement of that copyright. The incrusion of the new definition for ,copyright

management information' and the related sections that deal with prohibited conduct in

respect of that copyri8ht management information are welcome additions to the principal

Act' The reference to a'use/ that can give consent to remove or modiry the copyright

management information makes no sense and, arong with other absurd references to .use/

throughout the Amendment Bill, should be deleted.

22'14 section 27(6) of the Principal Act provides for the penalties relating to offences under that

section (namely, in the case of a first offence, a fine of Rsooo or imprisonment not exceeding

three years, or both, and, in the case of a second offence, R1o ooo or imprisonment not

exceeding five years or both, in respect of each articre to which the offence rerates). The

proposed section 27(7) is out of kilter with that, making provision for an unspecified fine or

imprisonment not exceeding five years. lt is submitted that the penalties should all be aligned

as there appears to be no reason to have different penalties apply to different offences.

23. Copvriqht Tribunal

23.t There are a few concerns arising from the proposed amendments to provide for an lntellectual

Property Tribunal as contained in Clause 29 of the Amendment Bill. The comments which

follow address certain aspects of the proposal.



I

Functions

23.2 Proposed section 29A(2)(c) provides that the Tribunal may "review ony decision of the

Commission ... if it relotes to intelleduol property rights". fhe ,Commission,, once the

lntellectual Property Laws Amendment Acf 78/2OL3 has come into force, means ClpC.

Accordingly, "ony decision" of the Registrar of Trade Marks, Designs, patents and Companies

will be reviewable by the Tribunal. lt is unlikely that this is intended; and it is undesirable.

23.3 lt is to be noted that, for example:

23.3.1 in the United Kingdom, the Copyright Tribunal only deals with royalties and licence schemes

in respect of copyright works, performers rights and databases;7

23.3.2 in Australia, the Copyright Tribunal only deals with statutory and voluntary licences;8

23.3.3 in canada. the Copyright Board establishes the royalties to be paid for the use of copyrighted

works, it can supervise agreements between users and licensing bodies, and can issue licences

when the copyright owner cannot be located.s

Laddie, Prescott & Vitoria, The Modern Law of Copvrisht and Desisns 4th Ed. (Lexis Nexis) at 27.5 -
27.8.

www.coovrishttrib unal.sov.au/about3

I www.cb-cda-ac.ca s.v. "our mandate".



Members

23.4 There must be at reast ereven members appointed by the Minister.lo Experience or speciarist

knowledge in lntellectuar property Law is not a pre-requisite for appointment as a member.11

23'5 However, any matter wi be determined by a singre membeq or a paner of three.l2

Conceivably, the Tribunalthus constituted will have no experience of lntellectual property (or

copyright) - or of law, for that matter. Given the Tribunal,s powers, this is of concern.

23.6 lt is to be noted that:

23.6.1 in the united Kingdom, the chairman and deputy chairman must satisfy judicial appointment

eligibility,l3 whirst the additionar (not more than) eight members need no speciar

qua lifications.la

23.6.2 in Australia, the president of the Tribunal is a judge of the Federal court of Australia; the

Deputy President must be (or have been) a judge; and members must be (or have been) a

judge, or a legar practitioner of not ress than 5 years, or have not ress than 5 years high rever

10 Section 29(1X4).

11 Section 298(1).

1'? Section 29G(1).

13 Section 145 of the Copyright, Designs and patents Act 1988.

la A review of the copyright Tribunal carried out by the united Kingdom tntellectual property office
(amidst suggestions that ordinary members were more of a hindrance than a herp to the Tribunar)
recommended that the post of ordinary members be abolished. The House of commons select committee on
lnnovation, universities, and skills also recommended that appointments be based on expertise relevant to the
Tribunal. Laddie. op cit, at27.4fn 2.



experience in industry commerce, business, public administration, education, or the practice

of a profession; or have a tertiary qualification in law, economics or public administration, or

special knowledge or skill relevant to the duties of a member.ls

23.7 The intention is that the proceedings be inquisitorial. lnquisitorial proceedings, generally,

involve the Tribunal as the main investigator of fact. Given the experience of recent

needletime royalty determinations, it is to be expected that this role of the Tribunal will

hamper the adjudication of what are essentially opposing cases.

23.8 Whilst inquisitorial systems do function in administrative tribunals, this is also undesirable

given the wide scope of powers the Tribunal will have - including the grant of interdicts for

copyright infringement.lT Moreover, as opposed to shortening and facilitating resolution of

contested issues, it could well lengthen them: for example, not only must the Tribunal then

question witnesses but so can all participants (whether a party or not),18

Section 140 of the Copyright Act j.968 (Austratia).

Loc cit.

Section 29N(e).

Section 291(c).

15

16

77

18

23.6.3 in Canada, the chairman is a judge.16

Proceedings and the hearine



Rules of orocedure

23'10 A source of delay and inefficiency in the matter between sAMpRA and the NAB2o was the lack

of regulations and procedure,2l resulting in interlocutory hearings and disputes.

23'11 lt is, therefore, ofconcern that proposed section 29K merely provides that the Tribunal /rnoy

determine ony motter of procedure..." subject to "the rures of procedure of the Tribunar,, -

which, as yet, do not exist.

23'12 Again, with the width and depth of issues potentially at stake before the Tribunal, parties and

participants should have greater clarity and certainty on the roll-out and framework of the

proceedings.

Aooeals and reviews

23.13.1 Section 29G(6) provides that a decision, judgment or order ofthe Tribunal is subject to ,review

or appeal'to a High Court; whereas

Laddie, Prescott & vitoria, The Modern Law of copvriqht and Desiqns 4th Ed. (Lexis Nexis) at 27.17.
19

2A fri ton

23'9 The uK copyright rribunar, for exampre, either in generar or in appropriate circumstances, can

take on an inquisitorial role, but it is reluctant to do so.1e The procedure in Australia is (shown

by reference to decisions of its Tribunalto be) adversarial.

23.13 There is a potential conflict:

{4q[91 Reference No. 0002(R) in the copyriSht Tribunat.

21 Contrary - at least on one interpretation - to what is stated in sElAs, that the delays are because ,,the

whole process is entirely dealt with by Judges oI the High Court,,. See para. 2 of the Report.



23.13.2 Section 291(1) provides that participants22 may appeal against a decision of a single member

to a full panel.

23.13.3 Section 291(2) provides that a participant in a hearing before a full panel may apply to the

High Court to review the decision, or may appeal the decision | ,,subject to the rules of the

High Court'\.'lhis lack of clarity is clearly not ideal.

Jurisdi n/orders

22.74 Proposed Section 29N gives the Tribunal wide powers, including ofjudicial functions such as

declarations of rights and findings of infringement. These powers are Branted to the High

Court in terms ofthe Superior Courts Act 2013, and it is possibly unconstitutiona I that a non-

judicial authority has such co-extensive jurisdiction with a High Court.

23.14 whereas judges undergo rigorous Jsc scrutiny (not to mention training) prior to appointment,

and acting judges are from the senior ranks of the profession, it is of concern that such powers

are to be wielded by, potentially, lay-people.lt is suggested that the powers (of issuing

decloraturs and interdicts) be removed from the hands of the Tribunal.

22 Which, reading Section 291, means the Commission, the parties, and any other person who has a
material interest in the hearing.



Witnesses

23.15 Section 290 may contain provisions which confrict with the right (in section 35 0fthe

constitution) of accused persons not to be obliged to give self-incriminating evidence.

Costs

23.16 The provisions in section 29p(2) appear to be in conflict with the common-raw. The question

of costs ought to be entirely in the hands of the arbiter, whose discretion should not be

fette red-

24 Anticioated resulations to prescribe local music content on broadcasters

24.L clause 32 amends section of the principal Act and empowers the Minister to prescribe various

regulations, including, in consultation with the Minister responsible for communication, to

prescribe the local music content quotas for television and radio broadcasting.

24.2 The concept of content quotas does not fall within the parameters of copyright law, however,

and does not fit in with the rest of the Principal Act. The Principal Act effectively creates

exclusive rights for the authors/creators of original works in order to ensure that they are

adequately rewarded for their rabours and efforts by protecting their works against

unauthorised copying, distribution and the making of their works available to the public.

Broadcasters create a certain type of copyrightabre work, and they arso make other types of

copyright works available to the public. The quota obligations that this clause empowers the

Ministers to impose upon broadcasters, and the reguration of the amount of rocaly-produced



works that they must broadcast and make available to the public, are totally out of place and

do not marry with the rights created for copyright owners by the rest of the principal Act.

24.3 The proposed new section 39(cL) should be deleted in its entirety. This concept can be

provided for in other legislation, if necessary.

25, Contract de provision

25.7 This provision is contained in clause 33 0f the Amendment Bill which seeks to insert clause

398 into the Principal Act. The Amendment Bill has retained the contract override provision

which was contained in the 2015 Bill and states that a contractual term which purports to

prevent or restrict the doing of any act which by virtue of the principal Act would not infringe

copyright, or which purport to renounce a right or protection afforded by the Act, will be

unenforceable.

25.2 A second part to this clause has been included, which is to exclude from the provisions ofthis

clause, public and open licences to do "any act which is subject to copyright or moral rights,,,

settlement agreements, terms of service licences and the voluntary dedication of a work to

the public domain.

25.3 The inclusion of the contract override provision is a legislative amendment to the common

law principles of contract and it is submitted that such a provision will lead to contractual

uncertainty. ltwill also undermine the exploitation value ofa copyright work, despite the

inclusion of the exceptions.

L



25.4 ln fact, the exception is entirely arbitrary and appears to have been included with reference

to the examples provided in previous submissions of where uncertainty will arise. lt is

submitted that the inclusion of these arbitrary exceptions are unfair and without due

consideration to the crux of the issue, being the contractual uncertainty arising from a

contractual override provision. These exceptions will, in fact, lead to more uncertainty.

25.5 Sanctity of contract is a guiding principle of the law of contract but it is by no means absolute.

The SCA has confirmed23, on more than one occasion, that agreements which are in conflict

with the constitution or public policy, or the enforcement of which violates public policy, will

not be enforceable.

25.6 ln the field of copyright law, licensing is a convenient and flexible manner of exploiting the

ri8hts granted by copyright to the owne/s advantage and also granting access to such works

to third parties. The proposed amendment remains likely to create doubt over the

enforceability oftypical licence terms and cause commercial uncertainty. The exceptions only

appear to apply to public or open licences and what would constitute such a licence is

uncertain.

25.7 For this reason, it is submitted that the principles relating to the freedom to contract and

sanctity of contracts should be respected and the uncertainty which is likely to be caused by

the contract override provision should be avoided. lt should be left to general common law

principles to decide in which circumstances contractual provisions will be unfair and

unenforceable and there is therefore no need to introduce a blanket prohibition through

legislation.

23 Bredenkamp and others v Standard Bank of SA Ltd I2O1O] 4 All SA 113 (SCA)

I



2 5.8 Because of the flexible nature of fair use provisions, a party to a contract may hold the view

that a contractual provision limits an exception, whilst the copyright owner may think

otherwise. This, too, creates contractuar uncertainty and wiI onry have the unfortunate effect

of forcing parties to litigate.

25'9 ln other territories where similar contract override provisions have been considered (such as

the uK and Hong Kong), numerous views were expressed against it, highrighting the risks of

contractual uncertainty. with fair use provisions being so unfamiliar to the south African

copyright landscape, and general common law principles available to disgruntled contracting

parties, it is submitted that there is no justification for inhibiting the freedom to contract.

25.10 The recommendation of the copyright Law committee is that clause 33 should be deleted

26. Translationlicences

26.7 Its appears that the rationale behind Schedule 2 has merit in that the intention appears to be

to make copyrighted works accessibre to peopre in their own ranguage, the ratest version

remains riddled with errors, inconsistencies, incomplete sentences, lacking definitions and a

clear indication of what the intention with some of the clauses is.

Furthermore, the schedules make references to instances where the owner (it is not always

clear whether it is the owner of the right of translation or the owner of the copyrighted work)

26.2



cannot be found. In terms of the Amendment Bill, this could render the work an orphan work

although this has not been pulled through to the Schedules.

26.3 The schedule inconsistently refers to the "Tribunal" and "the Commission" which should be

rectified.

26.4 lt is noteworthy that the languages in which a work may be translated, have been limited to

official languages ofthe Republic. However, this has been extended to a foreign language that

is regularly used in the Republic for use by readers located in the Republic. This is extremely

vague and determining what would be "regularly used" for purposes of item 2(1) and what

not for purposes of item 2(3Xc) will pose difficulty.

?6.5 Under item 3(1Xa) and 3(1)(h), 4(3), 4(4) the phrase "user, performer, owner; producer or

author of the right of translation / translation right" has been inserted. The aforesaid is

unclear (e.g. the user of the right of translation / performer of the right of translation / author

of the right of translation etc.) and the phrases "right of translation" and "translation right''

should possibly be substituted by the wording "of the copyrighted work" as it appears in the

remainder of item 3 alternatively, the insertion of the word "....holding/ holder of the right of

tra nslation....".

26.6 Item 3(1)(b) is unclear as it refers to a request made and denied yet the applicant was unable

to find the user, performer owner, producer or author. Hence, the latter part of this item

should be deleted. The instance where the user, performer owner, producer or author cannot

be find is dealt with under item 3(1)(d).



26.7 Item 3(1)(c) refers to a request made in paragraph (a). No request has been made in paragraph

(a) and reference to "paragraph (a)" and should be deleted.

26.8 ltem 4(3) ofthe 2015 draft requiring notification to WtPo of agreements pertaining to licence

have been deleted. There were no prescriptions regarding such notifications and little therefor

turns on its deletion.

27. ReproductionLicences

27.7 under items 3(1Xa), 3(lXb), 3(1Xd), 3(2), 3(3), 3(4),4(2), a(3), q(aXa) and a(sXa) ofschedule

2 Part B, the phrase "user, performer, owner; producer or author ofthe right of reproduction,,

has been inserted. The aforesaid is unclear (e.g. the user of the right of reproduction /
performer of the right of reproduction / author of the right of reproduction etc.) and the

phrases "right of reproduction" and ,,translation right,, should possibly be substituted by the

wording "of the work requiring reproduction,, or the insertion of the word ,,.... holding/holder

of the right of reproduction....',.

27 .2 ltem 3(7) is unclear as a licence for the translation is dealt with under Part A and the statement

that the "licence shall only be granted if the translation is in a language required by or with

the authorisation ofthe user, performer, owner, producer or author of the right oftranslation,,

is unclear and apparently inconsistent with Part A. Clarification of this paragraph is required

to fully understand its meaning.



28.!

28.2

11 a Item 5(b) refers to "a language generally used in the Republic" which is inconsistent with part

A which specify the languages as the official languages ofthe Republic and foreign languages

that are regularly used in the Republic, which as pointed out under Part A is also too vague.

28. Additional recommendation - Website blockinq

Although the Amendment Bill deals with a few advances in technology that have been

introduced since the Principal Act was last amended, it notably does not introduce any clauses

to deal with 'Peer to Peer/P2P' flle-sharing websites such as Napster, BitTorrent and Pirate

Bay. These websites famously exist for the primary purpose of allowing users to share and

download copyright protected material without any compensation being paid to the copyright

owners. P2P file sharing applications allow a computer to connect to a P2P network, and once

connected, make it possible to download and share files, such as music and videos with other

users on the network. lt is practically impossible for copyright owners to take action against

every user that uploads and/or downloads copyright protected material on the sites, and

many P2P sites hide the identity of their members.

The UK has accordingly enacted the Digital Economy Act that, for example, obliges internet

service Providers to at least issue warnings to customers that are seen file sharing unlawfully.

Further, in terms of section 97A of the Copyright, Designs and Patents Act 1988 (UK), the UK

High Court has the power to grant an injunction against a service provider, where that service

provider has actual knowledBe of another person using their services in order to participate

in activities that will infringe copyright. lrish courts have a similar power in terms of sections

40(5A) of the Copyright and Related Rights Act 2000 (No. 23 of 2000). tn Austratia, the

Copyright Act 1968 was recently amended to include a similar new section 115A that allows



copyright holders to apply to the Federal court of Australia for an injunction that reasonable

steps be taken so that access to overseas websites be blocked in Australia on the grounds that

those websites have the "primory purpose" of facilitating copyright infringement.

28.3 ln South Africa, clause 20 of the proposed Cybercrimes and Cybersecurity Bill does include

some relevant provisions on this topic. ln addition, the provisions of Sections 76 to g6 of the

Electronic Communications and Transactions Ac., 2OO2 provide certain remedies against for

example, service providers that host the websites of third parties that contain infringing

content. These Acts do not deal with copyright infringements through file sharing networks

and applications directly though, and do not address online piracy sufficiently. lt is submitted

that these topics should more appropriately be included in the PrincipalAct. The principalAct

should therefore be amended so as to act as a real deterrent to parties that design and

develop software that is intended to directly infringe copyright or to distribute infringing

material, or that operate websites that have as their primary purposes the sale of infringing

material or the enablement of copyright infringement by others on a commercial scale.

28.4 ln this respect, an amendment could be proposed to introduce a new sub-section (5) to the

current section 24 in the Principal Act as follows:

Section 24(5): The owner of copyright in o work moy opply to the High Court for on interdict

ogoinst on intermediory or service provider, where thot intermediory or service provider hos

knowledge of onother person using their service for conduct thot moy infringe copyright.
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The committee appreciates that much work has gone into the Amendment Bill and that many

of the objectives are admirable. However, as is clear from these submissions, the present draft

unfortunately needs a great deal more consideration. The removal of certain clauses and the

re-drafting of others will be required in order to avoid very undesirable consequences. To the

extent that the committee or any of its members can be of assistance with the re-drafting of

the Amendment Bill, we are more than happyto make ourselves available.

I


